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MURDER— CASE OF ABRAHAM THORNTON. 






In May, 1817, a workman residing in Birmingham, England, in 
passing along a footpath near the workhouse of Erdington, discovered 
on the side of a pit in the field, a bonnet, a pair of shoes and a bun- 
dle of clothing. One shoe was covered with blood, and in going down 
from the pit about thirty yards, he observed blood on the ground in the 
form of a triangle, zigzag, for about two yards, and also a large quantity 
of blood near a bush. Upon his information search was immedi- 
ately made in the pit, and a body was discovered which was re- 
cognised as that of Mary Ashford, a smart and pretty country 
girl of twenty years, who had been living as a servant with her 
uncle. Upon an examination of the body by a surgeon, it ap- 
peared that the deceased had been violated immediately previous 
to her death. It was his opinion that her death was occasioned 
by drowning. It also appeared that she had the menses upon her, : 
and it was apparent that they came on in a moment unexpected : 
to herself. An investigation was immediately made as to the history 
of the deceased on the day previous to her death, and, from a state- 
ment of Hannah Cox, it appeared that the deceased came to a Mrs. 
Butler’s, on May 26th, the day previous, on her way to Birmingham 
market. She had with her a bundle containing a clean white frock, 
a white spencer, and a pair of white stockings. She returned from 
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Birmingham about six o’clock on the evening of the same day, changed 
her dress, leaving the clothes she took off, and then went with Han- 
nah Cox to a dance at Tyburn. They left the dancing room at 12 
o'clock, accompanied by two men — Benjamin Carter and Abraham 
‘Thornton —and proceeded together for some distance, when they 
separated, and Carter and Cox proceeded alone, leaving Thornton and 
the deceased together. Hannah Cox went home and went to bed. 
She said that in the morning, about half past four o’clock, the deceas- 
ed came into her room, in the same dress which she had on the night 
before ; her dress was not disordered ; she appeared very calm, and 
in good spirits; she changed her dress, put on her pink frock which 
she had on the morning before, her scarlet spencer and black stock- 
ings, but retained her shoes; she lapped her boots up in her pocket 
handkerchief, and put the rest of her dress and some marketing things 
in a napkin. In about a quarter of an hour she left and was seen by 
two men who said it was then only about a quarter past four o'clock. 
At half past six o’clock, her violated body was found in the condition 
above mentioned. 

Under these circumstances, Abraham Thornton, who was the per- 
son last seen with the deceased, was suspected of her murder, and, on 
his arrest, other suspicious circumstances came to light, which were 
considered inconsistent with his innocence. Upon his examination, 
he stated that upon separating from Benjamin Carter and Hannah 
Cox, he and the deceased went on as far as one F'reeman’s ; they then 
turned to the right, and went along a lane till they came to a gate 
and stile, on the right hand side of the road; they then went over 
the stile, and into the next piece, along the foot- road ; they continued 
along the foot-road four or five fields, but he could not ‘exactly tell how 
many. He and Mary Ashford then returned the same road ; when 
they came to the gate and stile they first got over, they stood there 
ten minutes or a quarter of an hour, t talking ; it might be then about 
three o'clock ; whilst they stood there aman came by. He and Mary 
Ashford stayed at the stile a quarter of an hour afterwards ; they then 
went straight up to F'reeman’s again, crossed the road, and went on 
towards Erdington, till he came to a grass field on the right hand side 
the road, within about one hundred yards of one Greensall’s ; Mary 
Ashford walked on, and he never saw her after; she was nearly op- 
posite to Greensall’s. 

Thornton was committed for trial, and was tried at Warwick in 
August, 1817. The evidence against him was entirely circumstantial, 
but the circumstances were quite corroborative and conclusive, and 
were aflected only in a single particular — that of (me. 

The situation of the pit where the body was found, and the condi- 
tion of the body were described by the following witnesses : — 

George Jackson. —-1 live in Hurst-street, Birmingham; I was going beyond 
Penn’s Mills to work; | came by the workhouse of Erdington; I turned out of 
Bell lane into the footpath leading to Penun’s; going along 1 came toa pit; | 
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observed, when I came near, a bonnet, a pair of shoes, and a bundle, close by the 
top of the slope that goes into the pit; I saw one shoe was all blood; then I 
went towards Penn’s Mills to get assistance ; going down from the pit, ahout 
thirty yards it might be from it, I observed blood, a triangle, zig-zag, for about 
two yards; [ wenta little further, and saw a lake of blood by the side of a 
bush ; I saw more to the left on some grass. 

William Lavell, — 1 went up to the pit in consequence of what I heard from 
Jackson ; footpath through the harrowed field; went along it going froin the pit 
towards Erdington ; observed first the footsteps of a man to my right hand; a 
dry pit at the corner of that field to the right; the footsteps were turning up to 
that corner; [ went further up along the footpath towards Erdington ; in about 
eight yards distance I discovered footsteps of a woman tomy right; I traced the 
footsteps of both from those two spots; they got together in about fifteen yards, 
bearing to the hedge; they were both of them running by the sinking in of the 
ground and the stride; traced the footsteps of both the man and woman running 
together to the corner where the dry pit was; there I observed them doubling 
backwards and forwards, dodging about. 

I traced them on to the grass at the corner of the piece by the dry pit, at the 
right hand corner; then the footsteps went towards a water pit in the harrowed 
field; 1 traced them to that pit on the harrowed ground; they appeared there to 
be walking; sometimes the woman's feet off, and sometitnes on; in one place 
both off together, and on the grass; traced them down to that water pit; I could 
trace them no further, the woman’s, but the man’s | did to the hard road; she 
was on the grass nearest the pit; appeared walking on together. 

I then traced the footsteps of a man the contrary way from the footpath ; ap- 
peared running on the harrowed ground; no other footsteps that way; | traced 
them three-parts across the field towards the dry pit; then they turned to the 
left as I was pursuing the track ; then I traced across the footpath and to the 
gate at the far corner; crossed the footpath in the middle of the field, footsteps of 
a man running quite to the cross corner ; no woman’s steps; I could trace them 
no further than to that gate; it was clover; the footsteps went along no regula 
road, but it would make a shorter cut. 

I went with Joseph Bird with the prisoner’s shoes first ; took both; they were 
right and left shoes; and the man’s footsteps appeared to be made with right 
and left shoes ; we tried the shoes on the footsteps; we tried them with a dozen 
footsteps, I suppose, in different parts ; those shoes exactly fitted those footsteps 
on both sides the footway; I have'no doubt the footsteps were made by those 
shoes ; we tried them with the footsteps that turned off the footpath, about eight 
yards from the woman’s, and where they were running together, and where the 
doubling was; in all those parts they agreed ; some nails were out of the side 
of one shoe; we observed two nails; footstep over a bit of a short stick, which 
threw the foot up; saw mark of two nails; we tried the shoe with that footstep; 
two prints of the nails in the trace; small nails in the shoe; we could hardly 
trace them. 

Went with Mary Ashford’s shoe afterwards with Bird; compared it with the 
woman’s footsteps that turned off the path to the right; and where they ap- 
peared running, and where the doubling was, and where walking; the shoes 
agreed with the footsteps ; no doubt the footsteps were made by those shoes ; | 
saw one footstep, appeared to be the foot of a man near the slope, near the 
edge; none down the slope; it appeared to be the left foot sideways; inclined 
towards the slope; I did not compare the shoe with that; I saw the buidle by 
the side of the pit; a pair of shoes and a bonnet; those shoes I compared with 
the woman’s footsteps ; where the blood was, was about forty yards off the pit; 
I saw some nearer, about fourteen yards nearer the pit; I traced it for fourteen 
yards; a train of blood; across the path on the clover towards the-pit where the 
body was found, no footsteps; about a foot from the footpath ; the dew was on 
the clover then; it came to drops at last; when it first came to the clover a 
regular run. 

Upon his cross-eramination, he said —I began to trace the steps about seven 
o’clock ; about one on the same day it might be, I compared the steps with the 
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man’s shoes; | covered with boards two tracks of the man’s and one of the 
woman’s before the rain; from the depth and strides only I considered them 
running or walking ; one hundred and forty yards from the footpath to the dry pit; 
near the same length to the other; blood forty yards off the pit was in the same 
close where the body was found; one footstep close to the declivity ; I observed 
that footstep as soon as [ got there first; I did not observe marks of blood in 
the harrowed field; no footsteps of any sort where I traced the blood fourteen 
yards; a footpath by; the track of blood crossed the path, but went ina straight 
line towards the pit. 

Joseph Bird. —I went to the pit; found Lavell there ; I accompanied him into 
the harrowed field to trace the footsteps; took the prisoner’s and deceased’s 
shoes for comparing them with the footsteps ; footsteps of a man on the right 
going towards the dry pit; farther on from the footpath saw woman’s steps to 
the right; a few yards up they came in contact; went towards the dry pit; 
they appeared to me as if two persons had been dodging there; they appeared 
to me to be the footmarks of persons running; the length of the strides is one 
thing; straight in the toe of the woman’s, as if raised; the man’s very deep; 
the heels very deep, as the appearance of a heavy man running.’ 

At the corner they went down the hedge side towards the pit at the bottom of 
the harrowed field; there they seemed to be walking; the strides were shorter, 
the impressions not so deep; | saw them down to the pit; the woman was 
sometimes on the grass, sometimes on the ploughed field. 

Afterwards traceJ the footsteps of a man up the field; when near the dry pit 
went straight across the footpath to the further corner gate, footsteps of a man 
only running; | compared the prisoner’s shoes with these last footsteps, they 
exactly corresponded ; both sides the footpath, and compared them with those 
of the man where he turned out before he joined the woman, and after he had 
joined her; they all corresponded ; I compared them first with the right foot- 
step; right and left shoes; I kneeled down to blow the dirt out, and see if any 
nail marks; I observed two; across the foot near the small, a bit of rotten wood 
had the outside of the right side a little up; the impression of that side not so 
deep as the other; I observed two nai] marks on that side; nailed round the 
toe; then a space; then nailed again on the outside; the two first nearest the 
toe after passing the space; I marked the first nail mark; kneeled down; it ex- 
actly corresponded with the shoe; I saw at the same time the second corres- 
ponded ; it may be half an inch between. I compared the woman’s shoes, they 
exactly corresponded, — in different places: corresponded in every instance ex- 
actly, where the running was; leather of the shoe was rather raised in places 
by being wet; they corresponded ; the shoes were not exactly there alike; the 
impressions varied accordingly ; I applied the shoes to the impressions both to 
the man and the woman; I have no doubt the impressions were made by those 
shoes; we made these examinations on the 27th; the man’s about one o’clock, 
the woman’s about ten or eleven the same day. 

Joseph Webster.—I1 live at Penn’s; the mills belong to me; saw the body 
when just brought to the edge of the water; I observed a considerable quantity 
of blood forty yards off the pit; a round space of blood as much as [ could 
cover with my extended hand; the impression of a human figure on the grass 
on that spot; the arms and legs appeared to have been extended quite out; a 
very small quantity of blood was about the centre of the human figure, and the 
other at the feet; | observed what I considered to be the mark of knees, toes, 
and large shoes; I judge them to be marks made by the same person; the 
lake of blood was much coagulated ; that was the part at the feet; I traced the 
blood for ten yards from that spot towards the pit.* By the stile farther from 





' Thornton was a stout athletic man. 

* It was the impression on the spot that the girl fainted during the violation, and that 
the violator, alarmed for his safety, and unwilling to run away or expose her and him- 
seif in that state, carried her in his armsand threw her into the pond. The traces of 
blood without her footsteps were adduced as proof. 
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the pit, in a continuance of the footpath, an impression as if one person had sat 
down on the other side of the stile, just in the next field, the other way from the 
harrowed field ; I returned in about an hour. 

In the harrowed field I perceived the traces of a man’s and woman’s foot; Bird 
showed them me; I sent for the woman’s shoes, and compared them with the 
marks; they perfectly corresponded; not a doubt they were made by those 
shoes; they were stained wi blood outside the shoe, but inside the foot ; after- 
wards I went to Lavell’s to examine the body; the spencer was taken off, and 
there was on each arm what appeared to me the grasp of a man’s hand; I went 
to Mrs. Butler’s on the morning of the 27th to examine her (Mrs. Butler’s) 
clock ; I compared it with my watch; hers was forty-one minutes faster than 
mine; I saw the clothes on the body when taken out of the water; the hind 
part, the seat of the gown, in a very dirty state ; blood was on the gown. 

Fanny Lavell. — Body of the deceased was brought to my house; I undressed 
her; no blood on the black stockings; only one thin petticoat—dimity; no 
flannel on, so that the blood on it would easily communicate to the rest of the 
dress. 

Thomas Dale. — This was the bundle of things delivered to me; spencer ap- 
pears quite clean; a good deal of blood about this gown; stockings bloody 
almost all the way; she had no cloth on, or preparation for the state she 
was in. 

Mary Smith.—I assisted in examining the body, about half-past ten that 
morning ; the body was not cold; marks of fingers appeared on each arm. I 
examined the lower parts of her body, they were in a very bloody state; whether 
we a monthly evacuation or blood from violence, I cannot tell; she had no 
cloth on. 


It also appeared in evidence, that the prisoner danced with Mary 
Ashford at Tyburn. He asked a witness who she was, and said he 
had formerly had connexion with her sister and “ would with her or 
die by it.” The prisoner was somewhat intoxicated when he left the 
dancing room. It also appeared, that when his person was examined, 
after his arrest, his clothes were bloody, and he owned that he had 
connexion with the girl on the evening of her death, but knew nothing 
about the murder. 

It thus appeared, that the prisoner parted from Mary Ashford be- 
fore she returned to Mrs. Butler’s, and there was no direct evidence 
that he ever again met her. But when did the connexion, which the 
prisoner acknowledged he had with the deceased, take place? Was 
it before her return to Mrs. Butler’s, or afterwards? If before, then 
the prisoner’s story might be true, that he did not meet her afterwards. 
It was essential to his innocence that this fact should appear. Her 
appearance, however, on her return to Mrs. Butler’s rendered it quite 
improbable that the connexion had then taken place. On the other 
hand, it appeared that the stockings which she took off at Mrs. But- 
ler’s and put in her bundle were bloody, while those which she had on 
after her death were not bloody at all. The dress also which she 
took off at Mrs. Butler’s was found to be very bloody. 

But what made strongest in favor of the prisoner and undoubtedly 
caused the jury to acquit him, was the proof of an alibi, which ap- 
peared to the judge quite conclusive. It was clear by the testimony 
of three witnesses, that when Mary Ashford left Mrs. Butler’s, it was 
at least a quarter past four o’clock (Hannah Cox made it almost five 
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o'clock) and the place where the body was found was at a considera- 
ble distance from there. Now it was proved by several witnesses, 
that they saw the prisoner a mile and a half from the pit where the 
body was found, at half past four, or a quarter to five o'clock. 

This was considered by Mr. Justice Holroyd, who tried the prison- 
er, as clear proof of an alibi, and the jury returned a verdict of not 
guilty after a few moments consultation. 

This trial caused immense excitement at the time of its occurrence, 
and the result of it was much declaimed against by all classes of the 
community, so fixed was the opinion that Thornton was the murderer 
of the unfortunate woman. So great was the clamor, that Edward 
Holroyd, a son of the judge, published the trial, accompanied by ob- 
servations and an exact plan. He made several hypotheses in regard 
to the death of Mary Ashford, one of which was that she committed 
suicide, upon reflecting on the consequences of what had _ passed. 
Another was, that her death was by accident. Upon this point he 
remarks as follows: — 


“ But although her probable self-destruction cannot be urged as a ground for 
the acquittal of Thornton, yet another conjecture as to the cause of her death is 
worthy of consideration, arising from the placing of the bundle on the pit bank, 
close to the footpath side, in her way home to her uncle’s, and from the taking 
off of her shoes. In the bundle were her half boots, the only part of ner daily 
dress she had not resumed. One of her dancing shoes, with which she was re- 
turning home, upon her feet, being all blood, and the other bloody, who can say 


whether, startled with observing, as she walked, that blood upon it which would 
be visible to persons meeting her on the road, and to her uncle on her return 
home, she might not have put down her bundle, and taken off her shoes and 
bonnet, in order to take out and put on her half boots instead of her bloody 
shoes? And what is more probable than that she should do so? If that was 
the fact, when the exhaustion and fatigue she had just gone through in her walk 
(twelve or thirteen miles) to Birmingham and back the day before, her dancing 
at night, her want of sleep and rest afterwards, the circumstances attending the 
connexion that had taken place between her and Thornton, her loss of blood, 
and want of nourishment, for none was on her stomach when her body was 
opened, what is more probable then that in sleeping or turning to take out her 
half boots, in order to put them on, on the top of a bank of a very sloping pit 
side, when the surface of the water was so much as four yards below the pit 
bank, she should by an inadvertent step backward, or otherwise, slip in, or 
should turn faint and giddy and so tumble in.” 


The case is attended with great difficulties in any point of view. 
On the supposition that the violation and murder of Mary Ashford 
took place by Thornton after her visit to Mrs. Butler’s, there are one 
or two circumstances which it is difficult to explain. She left that 
house as late as a quarter past four o'clock. According to the sup- 
position that she was murdered by Thornton, she had to cross the 
harrowed field, to be met by him, then to run away and be overtaken, 
and then, after the criminal intercourse had taken place, to be carried 
from thence to the pit and thrown in; and then Thornton had to run 
a mile anda half and be seen at twenty-five minutes before five 
o'clock, by several witnesses. Besides, all this must have happened 
in broad day light, and when many people appear to have been about. 

In this view of the subject, it will seem to impartial readers at the 
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present day, that the proof of an alibi was too well made out to justify 
the conviction of the accused, notwithstanding the public sentiment 
was entirely against him at the time of his trial. ‘The parties were 
near the pit before Mary Ashford called at Butler’s ; is it not more 
probable that her connexion with Thoraton took place at that spot 
before four o’clock, and that she subsequently revisited the place on 
her way home, and either threw herself into the pit, or accidentally 
fellin? If Thornton left the dance at Tyburn, partly intoxicated, 
with an intention to violate his companion, would he have been with 
her all night, and without effecting his object? Would he wait for 
broad day light? 

But the most extraordinary part of this case, in a legal point of 
view, was the subsequent proceedings. ‘The public were so dissatis- 
fied with Thornton’s acquittal, and particularly the family of Mary 
Ashford, that her brother was advised to proceed against ‘Thornton by 
the ancient writ OF APPEAL, with a view to bring him to a second 
trial. On this appeal 'Thornton was taken into custody, and removed 
to London, that he might personally appear in the king’s bench to 
answer the process at ‘the suit of Mary Ashford’s brother. But it 
appeared to ‘l'hornton’s legal advisers, that by the same ancient law, 
he had a right to repel the appeal by a waGer oF BATTEL, and, to the 
astonishment of the court, the bar, and the whole nation, when he 
was brought before the court, he pleaded as follows: “ Not guilty, 
and I am ready to defend the same by my body.” And thereupon 
taking off his glove, he threw it upon the floor of the court. 

The appellant, after taking time, counter-pleaded, setting forth all 
the facts tending to prove the guilt of the appellee and praying that 
he might not be allowed his wager of battel ; to which the latter, in 
reply, stated the evidence in his favor, which led to his acquittal. 
Upon these pleadings, after elaborate arguments by Chitty, for the 
appellant, and by ‘Tindal, for the appellee, the court held, that there 
was not sufficient proof of guilt on the face of the proceedings to 
justify them in refusing the battel ; but whether the court should al- 
low the appellee his wager of battel, or to go without day, they did 
not then determine ; suggesting to the appellant the propriety of con- 
sidering whether he would wish any further judgment to be given. 
In consequence of this suggestion, and as Ashford was a stripling, and 
Thornton an athletic man, “the formet deckined the combat, and prayed 
no further judgment. Whereupon Thornton was discharged. Other- 
wise the civilized world might have been further astonished at the 
barbarous spectacle of a trial in England by wager of battel.' 

Thornton immediately left England for America, under a feigned 
name, where he soon died, and his father, who was a respectable nan, 
did not long survive him. 


' The proceedings in the king's bench are reported at length in the first of Barn- 
well and Alderson’s Reports. See also 3 Blackstone’s Com, 337, note. 
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RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Massachusetts, May Term, 
1841, at Boston. 


Biacee v. Mies. 


The Revised Statutes of Massachusetts of 1835, chapter 62, § 21, providing for the case 
of a descendant, having no provision in the will of the ancestor, do not apply to 
cases, where the testator has a power of appointment of the estate to dispose of the in- 
heritance, but only to cases, where it is the testator’s own estate in fee. 

It isthe well settled doctrine of the law, that courts, in the interpretation of wills, are 
to regard the intention of the testator; and that technical words and set phrases 
are controlled by and do not control that intention, when clearly expressed or posi- 
tively ascertained. 

The same rule prevails generally in ee to the execution of powers, especially in 
regard to their execution by last wills and testaments. But the intention to execute 
the power must be clear. If it be doubtful, under all the circumstances, that doubt 
will prevent it from being deemed an execution of the power, although it is not 
necessary, that the intention to execute the power should appear in express terms or 
recitals in the instrument, 

A will contained a clause, by which the testatrix devised to A one fifth of all her 
real estate, in trust for the entire use and benefit of B during her natural life, the 
said fifth part to be subject to the absolute disposal of the said B by her last will 
and testament, and if the said B should die without having disposed of the same 
then the remainder and reversion was devised to her heirs forever. B subsequently 
procured a resolve of the legislature of Massachusetts authorizing the sale of a part 
of the real estate, which had been set off to her under the aforesaid will, the pro- 
ceeds to be invested in other estate to be held upon the like trusts and for the same 
uses, and purposes, as the same estate was then holden. The proceeds were accord- 
ingly invested in real estate in New London, Connecticut. Subsequently B died, 
having made her will, by which she bequeathed to E “ my house and land in New 
London, being the same, which I purchased of, &c.” and then, by a residuary clause, 
‘* All the rest and residue ’’ of her estate of “ every nature and kind ’’ she devised to 
her three daughters and their heirs forever. B had no other real estate, except what 
was devised to her by the original will. Upon these facts it was held : 

. That the resolve by the legislature of Massachusetts was not an unconstitutional 
exercise of power. 

. That by the terms of the resolve, the substituted estate was to be held upon pre- 
cisely the same trusts as the original estate. 

. Admitting the trustee (by the resolve) had no right to invest the proceeds of the 
sale out of the Commonwealth of Massachusetts, yet if that investment was adopted 
by the appointees under the power, and the power had been well executed, third 
persons had no right to interfere and object to it. 

. That the words “ail the residue of my estate of every name and kind” in the 
residuary clause of the last will and testament of B were sufficient to pass real estate. 

. That the last will and testament of B was a complete execution of the power in 
the will of A, and that the premises demanded in this action passed by it to the 
daughter of B, the tenant. 


This was a writ of entry in which the demandant claimed the de- 
manded premises as grandson and heir of Sarah Blagge. The tenant 
claimed under the last will and testament of Sarah Blagge. ‘The case 
came before the court upon an agreed statement of facts, and was 
argued by George M. Mason, for the demandant; and by Rufus 
Choate and Geerge S. Hillard, for the tenant. 

The facts in the case, and the points of the counsel sufficiently ap- 
pear in the opinion of the court. 
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Srory J. This cause has been very ably argued upon both sides. 
It turns mainly upon a question, which rarely occurs in our jurispru- 
dence, the due execution of a power of appointment; and the learn- 
ing appropriate to it has been fully brought before the court in the 
course of the present discussion. Mrs. Hall, by a codicil to her will, 
duly executed, after revoking the devise of real estate in her will, de- 
vised as follows: ‘Item, to Elizabeth Jarvis aforesaid (the daughter 
of the testatrix) I give, bequeath and devise one undivided fifth part 
of all my said real estate, in trust, nevertheless, for the entire use and 
benefit of my daughter Sally Blagge for and during her natural life ; 
the said fifth part to be subject to the absolute disposal of the said 
Sally by her last will and testament, and the income, rents and profits 
thereof to be paid over and applied to her use annually ; and if the 
said Sally Blagge shall die without having disposed of the same, then 
I give and devise the remainder and reversion thereof to her heirs 
forever.” ‘The will and codicil, after the death of the testatrix, were 
duly proved and approved by the court of probate in 1822. In Janu- 
ary 1836, Mrs. Blagge procured, on her petition, a resolve of the legis- 
lature of Massachusetts to be passed, whereby one Fitz James Price 
was authorized to sell a part of the real estate in Boston, devised to 
her by Mrs. Hall, and which had been duly set off to Elizabeth Jarvis 
in trust for her upon a division of the estate by the judge of probate, 
he first to give bond with sureties to invest the net proceeds of the 
said sale in other estate to be held by him upon the like trust, and for 
the same uses and purposes, as the same estate was then holden. 
Price accordingly, under this resolve, sold the land stated in the re- 
solve for $13,000. With the consent of the guardian of the demand- 
ant (who is a grandson and heir to Sarah Blagge) Price afterwards 
invested a portion of the proceeds of this sale in certain real estate 
in New London, Connecticut, one parcel of which was first conveyed 
by the grantor, Ezra Chappell to Sarah Blagge, and by her after- 
wards to Price, and the other parcel was conveyed directly to Price 
by the grantor, George Erving ; both upon the very same trusts stated 
in the will of Mrs. Hall. 

Afterwards, in 1839, Sarah Blagge died, having first made her will 
in the same year, which was duly executed, proved, and approved ; 
and by that will, after certain specific and pecuniary legacies, she made 
the following devises. ‘To my daughter, Eliza J. Caldwell, | give 
and bequeath my house and Jand in New London, being the same 
which J purchased partly of Ezra Chappell, and partly of George 
Erving, during her natural life, and at her decease I give and devise 
said house and land to my two grandsons, Charles H. B. Caldwell 
and Samuel Blagge Caldwell, and to their heirs forever. All the 
rest and residue of my estate of every nature and kind, I give, de- 
vise and bequeath, as follows, namely: one third part to my daughter 
Sarah Miles and her heirs forever; one third part to my daughter 
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258 Recent American Decisions. 


Margaret C. Drane and her heirs forever; one third part to my 
daughter Eliza J. Caldwell and her heirs forever.” 

In point of fact, the legacies in Mrs. Blagge’s will are more than 
sufficient to exhaust the whole of her personal estate at the time of 
her death and of ber making her will; and she owned no other real 
estate, except that devised to her by the will of Mrs. Hall, and that 
purchased with the proceeds of the sale under the resolve above- 
mentioned. 

‘The demandant claims title as an heir of Mrs. Blagge to the de- 
manded premises, which are parcel of the real estate set off to her 
in the division of Mrs. Hall’s estate. 

The main question, therefore, is, whether, under the circumstances, 
Mrs. Blagge, by the devise in her will, has duly executed the power 
given her by the will of Mrs. Hall. If she has, then the demandant 
has no title whatsoever ; if she has not, then he is entitled to recover 
in the suit. 

Some other questions have, however, been raised at the argument, 
which should be disposed of before we proceed to that, which consti- 
tutes the main hinge of the controversy. 

And, first, it is said, that even if Mrs. Blagge’s will is a due execu- 
tion of the power, the demandant is entitled to a share of her estate 
under the Revised Statutes of Massachusetts of 1835, ch. 62, sect. 
21, as a lineal descendant of Mrs. Blagge, who was unprovided for 
in her lifetime and was unintentionally and by mistake or accident 
omitted to be named as a devisee in her will. The language of the 
statute is as follows: ‘‘ When any testator shall omit to provide in his 
will for any of his children or for the issue of any deceased child, 
they shall take the same share of his estate, both real and personal, 
that they would have been entitled to, if he had died intestate, unless 
they shall have been provided for by the testator in his lifetime, or 
unless it shall appear, that such omission was intentional and not occa- 
sioned by mistake or accident.” ‘The argument is, that this clause is 
equally applicable to cases, where the testator has a power of appoint- 
ment of the estate to dispose of the inheritance, as well as to cases, 
where it is his own estate in fee. It does not appear to me, that this 
argument is maintainable. The language of the section seems to me 
clearly to point exclusively to a case, where the testator has an inheri- 
tance in the estate, and not merely a powerof appointment over it. It 
supposes a case, where the omitted descendant would and could take 
a title by descent —as of an heritable estate of the testator, and under 
him, as his heir, in case of his dying intestate. But no person can 
claim an inheritance, as heir, in case of intestacy, where the ances- 
tor has a power only, and not an interest. The purty, if he can take 
at all, must take as an appointee under the power, and not as heir. 
A power is not a descendible inheritance. The property, which he is 
to dispose of, is in no just sense vested in the appointor. It is not 
an interest in, right of, or title to the property ; but a mere authority 
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given to the donee of the power to be exercised over the property in 

a manner, and to an extent, which he does not otherwise possess. 

And such has been the uniform construction from the earliest period 

of the law on this subject."| The present power is technically a pow- 

er in gross, that is to say, the estates, to be raised by it, do not fall 

within the compass of the estate for life devised to Mrs. Blagge.2 A 

power to dispose of an estate by an appointment among third persons in 

fee may be given to a mere stranger; and it would certainly be utterly 

without the intent of the statute to create an inheritance in the ap- 

pointor in the execution of the power, which should give his descend- 

ants an interest in the estate, upon which the power is to operate. 

It can make no difference in point of law, that the power, if executed, 

might be by an appointment among his own children or descendants. 

This would not change the nature of the power, but only its objects. 

Then, as to another objection, which has been urged, that the re- 

solve is an unconstitutional exercise of power by the legislature, be- 

cause it is usurping the functions of the judiciary contrary to the 

provisions of the bill of rights of the constitution of Massachusetts, 

which declares that “the legislative department shall never exercise 

the executive and judicial powers, or either of them.” Assuming that 

such a resolve might be construed, under some circumstances, to be 

an exercise of judicial power, it would be difficult to apply the doc- 

trine to a case like the present, where it is passed, not in tnvitum, but 

at the solicitation of the very person, who, under the power, possessed ' 
a complete dominion over the disposal of the entire property.’ But 
after the exercise of this authority by the legislature for more than 
sixty years, (for such, [ am persuaded, has been the practice), in very 
numerous cases of a like or an analogous nature, without any objection 

by the parties in interest, and with the entire acquiescence of the ; 

public, it is not, perhaps, too much to say, that it would be still more | 
F difficult to treat it as an exercise of judici al power in the sense of the 
constitution. The case of Rice v. Parkman, (16 Mass. R. 326), 
seems to me directly in point, and establishes, that an authority, 
granted by the legislature, to transmute real property into personal 
property for purposes beneficial to the parties interested therein, is not 
properly the exercise of a judicial power ; for it is not a case of con- 
troversy between party and party, nor is there any decree or judgment 
affecting the title to the property. In short, the court on that occa- 

sion held it to be not a judicial act, but a mere ministerial act. The ; 

ease of Wilkinson v. Leland, (2 Peters R. 627, 660,) goes a great 

way to establish the same doctrine. There an act of the legislature of 

Rhode Island, confirming a sale made by a foreign executrix, for the 

















































' See Co. Litt. 342. b. Butler's note (1). 1 Chance on Powers, § 1, § 2. 2 Chance 
Powers § 1632. Co. Litt. 265. b. 
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payment of debts of the testator was held to be, not a judicial act, 
but an exercise of legislation ; a legislative resolution, and not a de- 
cree. The case of Ashburton v. Ashburton, (6 Ves. 6), where the 
lord chancellor, upon the petition of a minor to have some of his 
money laid out in the purchase of lands, authorized the purchase 
to be made, by no means shows, that the act was exclusively judicial. 
It seems, being upon petition, to have been an act by the lord chan- 
cellor, not as a judge, but as the representative of the crown, as 
parens patria, having the custody and care of the persons and property 
of infants. Besides; it is one thing to assert, that a power may be 
delegated and exercised by a court or judge ; and quite another thing 
to assert, that every power delegated to or exercised by a court or 
judge is judicial, and not ministerial. Many powers, exercised by 
courts and judges, are in no accurate sense judicial ; as, for example, 
the power to make rules for the due order and arrangement of business. 
But it is the less necessary to dispose of this question absolutely, and 
therefore I give no positive opinion upon it; because, if the power 
has been duly executed by Mrs. Blagge, whether the resolve be con- 
stitutional or not, makes no difference in this case, since the demandant 
has no title whatsoever to the property under her will; and the con- 
stttutionality of the resolve is not contested by those, who alone are 
donees under the power. 

Having disposed of these points, we may now advance to the main 
question involved in this controversy. Was the will of Mrs. Blagge a 
due execution of the power contained in that of Mrs. Hall? And this, 
after all, I take to depend upon her intention, as expressed in and de- 
rived from the language and object of the will of Mrs. Blagge. There 
was a long struggle in Westminster Hall upon the point, whether in 
wills, the intention of the testator, as gathered ex visceribus testamentt, 
was to be followed in the interpretation of devises, or whether the tech- 
nical construction of law, given to certain phrases, was to prevail over 
the intention. ‘That struggle, at least since the decision in Perrin v. 
Blake, (4 Burr. R. 2579 ; Fearne on Conting. Rem. by Butler, 9th 
edit. p. 156), seems to have terminated. It is now admitted to be 
established, as the general rule, that the intention of the testator is the 
polestar to direct the court in the interpretation of wills, and that 
technical words and set phrases are controlled by, and do not control, 
that intention, when clearly expressed or positively ascertained. ‘The 
consequence is, that decisions upon particular wills are of far less con- 
sequence now, than they formerly were supposed to be ; unless, indeed, 
where the leading provisions are almost identical, and the facts sub- 
stanually alike. ‘They now furnish, not so much authorities, as analo- 
gies, by which to interpret the words of wills in new cases. 

| apprehend, that similar doctrines now generally prevail in regard 
to the execution of powers, and especially in regard to their execution 
by last wills and testaments. ‘The main point is, to arrive at the in- 
tention and object of the donee of the power in the instrument of 
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execution ; and that once ascertained, effect is given to it accordingly.’ 
The authorities upon the subject may not all be easily reconcilable 
with each other. But the principle furnished by them, however, ocea- 
sionally misapplied, is never departed from, that if the donee of the 
power intends to execute, and the mode be, in other respects, unex- 
ceptionable, that intention, however manifested, whether directly or 
indirectly, positively or by just implication, will make the execution 
valid and operative. I agree, that the intention to execute the power 
must be apparent and clear, so that the transaction is not fairly sus- 
ceptible of any other interpretation. If it be doubtful, under all the 
circumstances, then that doubt will prevent it from being deemed an 
execution of the power. All the authorities agree, that it is not neces- 
sary, that the intention to execute the power should appear by express 
terms or recitals in the instrument. It is sufficient, that it shall appear 
by words, acts, or deeds, demonstrating the intention. ‘This was directly 
asserted, not only in Sir Edward Clere’s Case, (6 Co. R. 17) ; but it 
was positively aflirmed in Serope’s Case, (10 Co. R. 143, 144), where 
the reason of the rule is stated ; Quia non refert, an quis intentionem 
suam declaret verbis, an rebus ipsis, vel factis. On the other hand, to 
use the language of Lord Chief Justice Best, in Doe d. Nowell v. Roake, 
(2 Bing. R. 497, 504), “ No terms, however comprehensive, although 
suflicient to pass every species of property, freehold or copyhold, real 
or personal, will execute a power, unless they demonstrate that a tes- 
tator had the power in his contemplation, and intended by his will to 
execute it.” ‘Three classes of cases have been held to be sufficient 
demonstrations of an intended execution of a power; (1) where there 
has been some reference in the will or other instrument to the power; 
(2) or a reference to the property, which is the subject, on which it is 
to be executed ; or (3) unless the provision in the will or other in- 
strument, executed by the donee of the power, would otherwise be 
ineffectual, or a mere nullity ; in other w ords, it would have no opera- 
tion, except as an execution of the power.’ It seems unnecessary 
to refer at large to the cases, which establish these propositions. 
They will be found collected, generally, in Mr. Chance’s Treatise on 
Powers, (2 vol. ch. 13, § 1591 to $ 1714), and in Sir Edward Sug- 
den’s Treatise on Powers, (vol. 1, ch. 6, § 2, p. 257, &e.; Id. § 7, 
p- 373, &c.; Id. $ 8, p. 430, &c.), and, in the opinion of the court, 
delivered by Lord Chief Justice Best, in Doe d. Nowell v. Roake, (8 
Bing. 497). Lord Chief Baron Alexander, in delivering the judg- 
ment of the judges, in the House of Lords, in Denn d. Nowell v. Roake, 
(6 Bing. R. 475), reversing the decision in the same case, in 2 Bing. 
R. 497, and aflirming that of the King’s Bench, (5 B. & Cresw. 
720), has enumerated the same classes of cases ; and has added, that 
in no instance has a power or authority been considered as executed, 





’ Bennett v. Aburrow, 8 Ves. 609. 
* Langham v. Nenny, 3 Ves. 407 ; Bennett v. Aburrow, 8 Ves. 609, 616. 
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unless under such circumstances. Whether this be so, or not, it is not 
material to inquire ; for there is no pretence to say, that, because no 
other cases have as yet occurred, there can be no others. ‘That 
would, in fact, be to say, that the cases governed the general rule as 
to intention, and not the rule the cases. Lord Chief Justice Best 
has put these classes of cases upon the true ground. ‘They are only 
instances of the strong and unequivocal proof required to establish the 
intention to execute the power ; but are not the only cases.’ On the 
contrary, if a case of clear i intention should arise, although not falling 
within the predicament of these classes, it must be held, that the 
power is well executed, unless courts of justice are at liberty to over- 
turn principles, instead of interpreting acts and intentions. I entirely 
agree with Lord Chief Justice Best, in his remark in Roake v. Denn, 
(4 Bligh (N. S.) 22), that, “rules with respect to evidence of inten- 
tion are bad rules, and [ trust L shall live to see them no longer bind- 
ing on the judges.” The Lord Chancellor, (Lord Lyndhurst), said, 
that ‘‘it has been settied by a long series of decisions from the case, 
which has been referred to in the time of Sir Edward Coke, (Sir 
Edward Clere’s Case, 6 Co. R. 17), down to the present time, that 
if the will, which is insisted on as an execution of the power, does 
not refer to the power, and if the dispositions of the will can be satis- 
fied without their being considered to be an execution of the power, 
unless there be some other circumstances to show, that it was the 
intention of the devisor to execute the appointment by the will, under 
such circumstances the courts have uniformly held, that the will 
not to be considered as an execution of the power.” Certainly it is 
not. ut then this very statement leaves it open to inquire into the 
intention under all the circumstances ; which seems to me to be the 
true and sensible rule upon the subject ; and when that intention is 
thus once ascertained, it governs. So it was expressly held in Pomery 
v. Partington, (3 Term R. 665); and in Griffith v. Harrison, (4 
Term R. 737, 748, 749), the Court expressly repudiated the notion, 
that any technical exposition was to be given to the words of a will, 
executing a power; and held that the intention was to be collected 
from the words according to the ordinary and common acceptation 
thereof. And again, Bailey v. Lloyd, (5 Russ. R. 330, 341), 
the Court held, that the question of the execution of a power by a 
will, was a mere question of intention, and that intention was to 
be collected, not from a particular expression, but from the whole 
will.’ 

Now Sir Edward Clere’s Case, (6 Co. R. 17), is not only unques- 
tionable law, and has so been always held ; but it affords a strong illus- 
tration of the true doctrine. In that case, it was held, that the power 
was well executed, notwithstanding it was not referred to, because 





' Doe d. Nowell v. Roake, 2 Bing. R 504. 
* See 4 Kent Comm. Lect. 62, p. 333, 334, 4th edit. 
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otherwise the devise in the will would be inoperative and void. The 
testator had no estate in the property devised, but only a power over 
it; and so, ut res magis valeat, quam pereat, it was held, that he in- 
tended to execute the power. Nor is there any objection to the doc- 
trine of Lord Chief Justice Hobart, in the Commendam Case, (Hob. 
R. 159, 160), that if an act will work two ways, the one by an in- 
terest, the other by an authority or power, and the act be indifferent, 
the law will attribute it to the interest and not to the power.” That 
is but saying, in other words, that where the terms of a devise are 
perfectly satisfied and operative without any reference to the execu- 
tion of a power, by working on the interest of the testator in the 
land, there it shall not be deemed, that he intended to execute the 
power ; but merely to pass his interest. This proceeds upon the plain 
ground, that there is nothing in the will, which shows any intention to 
execute the power; and in cases of doubt the court cannot deem it 
a good execution of the power.’ 

‘Sir Edward Sugden, (Sugden on Powers, vol. 1, ch. 6, § 7, p. 402, 
428), has critically examined and cormmented upon all the leading 
authorities ; and it appears to me, that his criticisms (and he is him- 
self a very high authority upon this subject), are entirely well found- 
ed. The courts have, indeed, as he abundantly proves, proceeded 
in some cases upon very narrow and technical erounds, and in others 
have adopted a more liberal and Just intepretation ; and that they do 
not all well stand together. The rule of ascertaining the intention, 
however, has been recognised at all times; and, as Lord Kenyon 
has well observed, in Pomery v. Partington, (3 'T. R. 674, 675), 
if the judges, in construing the particular words of different powers, 
have appeared to make contradictory decisions at different times, it is 
not, that they have denied the general rule ; but because some of them 
have erred in the application. of the general rule to the particular 
case before them. In a conflict of authorities, | own that I should 
choose to follow those, which appear best founded in the reason and 
analogies of the law. But in cases of wills, where the intention is to 
govern, no authorities ought to control the interpretation, which the 
Court is called upon to make, unless all the circumstances are the 
same in both cases, and the ground of interpretation in one is entirely 
satisfactory to the mind, as applied to the other. If 1 were compelled 
to decide between the cases of Wallop v. Lord Portsmouth,’ Hurst 
v. Winchelsea,? Standon v. Standon,* Lewis vy. Lewellyn,’ and the 
case of Jones v. Curry, if there be any dissonance between them, 
I should much incline to follow the former. But, in my view, all these 





See 4 Kent Comm. Lect. rs  P- 333, 334, 4th edit. 
Sugden on Powers, ch. 6, § 7, p. 304. 3 2 Ves. jr., 589. 
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1 Swanst. R. 66. 


oe wo 

















































en tale tte ot ee 
























Recent American Decisions. 





264 


eases stand upon their own particu'ar circumstances, and neither is 
exactly like the present. 

We must dispose of this case, then, upon principle ; for I cannot 
admit, that it is governed by any positive controlling authority, or 
that it will trench upon any established doctrine, whichever way it is 
decided. 

But before proceeding to discuss the terms of this devise as an 
execution of the power, it is indispensable to dispose of an argument 
greatly pressed at the bar, and that is, that the New London estates, 
in no proper sense, fall within the scope of the power, which only 
applies to the original devised property, and not to these substituted 
New London estates ; first, because the resolve itself does not attach 
the power to any substituted estates after the sale ; and secondly, if 
it does, still the investment in the New London estates, being out of 
the state, was not authorized by the resolve, and, therefore, cannot 
be deemed an execution of the power, but is an utterly void act. | 
cannot accede to this interpretation of the terms of the resolve. ‘The 
language of it is, that Price, the trustee, is “ to invest the net pro- 
ceeds of said sale in other real estate, to be held by him upon the like 
trusts, and for the same uses and purposes as the estate above described 
is now holden.” It seems to me impossible to entertain any real 
doubt, that the substituted estate was to be held upon precisely the 
same trusts, as the original estate, by the will of Mrs. Hall. The 
original estate was held expressly in trust for the use of Mrs. Blagge 
during her natural life, subject to her absolute disposal by her last 
will and testament, and if she should die without having disposed of 
the same, then the remainder and reversion to be to her heirs forever. 
The language then of the resolve, is not only appropriate to fasten 
upon the substituted estate the like trusts, uses and purposes as were 
attached to the original estate ; but | am at a loss to understand, what 
other words could have been more directly expressive for this purpose. 
The power was attached to the original estate, and was to be served 
out of the original trust for the uses and purposes therein stated ; and 
the moment the power was executed, it created a direct trust and use 
in favor of the appointees. The case of Wallop v. Lord Portsmouth, 
(1 Sugden on Powers, ch. 6, § 7, art. 34, p. 394, Gth edit.), seems 
to be strongly in point. 

The other part of the argument may have a better foundation in 
law. It may be true, that the trustee had no right to invest the 
proceeds of the sale in any real estate out of the commonwealth of 
Massachusetts ; and yet, if that investment has been adopted by the 
appointees under the power, and the power has been well executed, 
third persons have no right to interpose and object to it. It amounts 
at most but to a wrongful conversion of trust property, which, how- 
ever, may, at the election of the cestuis que trust, be followed, and 
the trusts attached thereto in the hands of the persons, holding the 
property. Nothing is more common in courts of equity, than for the 
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cestut que trust, upon a wrongful conversion of the trust fund to fol- 
low it in its new forms, and hold it subject to the original trust.' 

But it is wholly unimportant, in the present case, whether the in- 
vestment was rightful or wrongful on the part of the trustee, so far 
as the present controversy is concerned. It was adopted and sanc- 
tioned by Mrs. Blagge, as an investment properly made, and upon 
the identical trusts created by the will of Mrs. Hall, and authorized 
in the substituted estate by the resolve. In making her own will, and 
therein devising the New London estate, Mrs. Blagge manifestly in- 
tended to execute the power reserved to her, (in conformity to the 
original trusts) contained in the deeds of these estates to Price. She 
had no other right or title over or in the same to give effect to her 
devise ; and this devise must, therefore, if at all, take effect solely as 
an execution of this power over the substituted property, as to this 
estate, and in this respect then, the case falls directly within the rule 
already adverted to. It is a case, where, although the power is not 
referred to in terms, yet the subject matter is expressly disposed of, 
and the will is void and inoperative, except as an execution of the 
power. 

The whole question is then narrowed down to the mere considera- 
tion, whether Mrs. Blagge intended a mere partial execution of the 
power, guoad the New London estate, or meant a full and entire exe- 
cution of the whole power over all the property to which it was 
attached. She speaks of this estate indeed as her own estate, 
‘my home and land lying in New London ;” but this does not 
change the proper interpretation of the words. ‘The language is 
precisely that, which would ordinarily be used by the donee of a 
power, absolutely to dispose of the whole property, although without 
any interest in the property. Lord Loughborough, in Standen v. 
Standen, (2 Ves. I 589), alluded to such a form of disposition, as 
not producing the s! lightest difficulty i in construing the devise to be an 
execution of a power; and this is certainly now the received doc- 
trine. But the true bearing of this language in the will of Mrs. 
Blagge most strongly applies to illustrate her meaning in the residuary 
clause, to which I shall presently allude. She treats the New London 
estate as her own property ; but it was her own in the same sense, 
and in that only as the other part of the unsold property devised to 
her by the will of Mrs. Hall, that is, her property, as possessing the 
absolute power to dispose of it by her own will. 

Now, immediately after the devise of the New London estate comes 
the residuary clause. “ All the rest and residue of my estate of every 
nature and kind, I give, devise and bequeath, as follows : viz. one third 
part to my daughter, Sarah Miles, and her heirs forever ; one third 
part to my daughter, Margaret C. Drane, and her heirs forever; one 
third part to my tinal Eliza J. Caldwell, and her heirs and assigns 
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forever.” I do not dwell upon the circumstance, that here the lan- 
guage used, “ heirs and assigns,” applies peculiarly and emphatically 
to a devise of real estate ; nor contrast it with the peculiar language 
in the numerous pecuniary legacies named in the preceding part of the 
will, where the words “ heirs and assigns” are wholly omitted. Nor 
do I rely upon the fact, that the personal estate of Mrs. Blagge at her 
death was insufficient to discharge these legacies ; for that circumstance 
alone would not affect the present question; as from the nature and 
fluctuation of personal estate, the amount which would be assets at the 
death of the testatrix, must always be somewhat conjectural ; and on 
that account, has not, like real estate, been supposed to be within the 
contemplation of the testatrix as a specific bequest.’ 

But what may be relied upon is this, that Mrs. Blagge died pos- 
sessed of no other real estate than that, which was attached to the 
power, and disposable by her under the same. Under such circum- 
stances, if instead of the words “ the residue of my estate of every 
name and nature” she had said “the residue of my estate real as 
well as personal,” it was admitted at the argument, and, indeed, is 
conclusively established by the authorities, that the residuary clause 
would have operated upon the real estate subject to the power, since 
in that way and in that way alone, could it be operative ;* and, there- 
fore, to effectuate the intent, it must be construed as a due execution 
of the power. The case of Standen v. Standen, (2 Ves. jr., R. 589), 
which was affirmed in the house of lords, could be decisive on this 
point ; and, indeed, it is but following out the principle of Sir Edward 
Clere’s case, (6 Co. R. 17).’ 

There is no doubt, that the words “ all the residue of my estate of 
every nature and kind” in Mrs. Blagge’s will, are sufficient to pass 
real estate ; and if she had left any interest in real estate in her own 
right, that interest would have passed by the devise. This doctrine is 
clear upon the general principles applied to the interpretation of wills, 
and is also fully borne out by the authorities. It was admitted in Jones 
v. Curry, (1 Swanst. R. 66, 72, 73), and recognised in the very re- 
cent case of Saumares v. Saumares, (4 Mylne & Craig R. 340).* Still, 
however, as the word “ estate” is nomen generalissimum, it may be 
satisfied by the mere bequest of personal property, if the testator has 
no real estate, upon which it can operate ; and, therefore, a residuary 
clause of this sort is not per se decisive as an execution of a power, 
as it may operate without touching real estate in the power of the 
party, but not in his interest. 

But the view, which I take of the clause, is this, that it may include 
real estate, if the testator has any ; and if the language then may 





1 Sugden on Powers, ch. 6, § 7, art. 32, art. 33, p. 393, 394, 6th edit.; Andrews v. 
Emmott, 2 Brown Ch. R. 297; Standen v. Standen, 2 Ves. jr. 594; Doe d. Nowell r. 
Roake, 2 Bing. R. 497,510; Jones v. Curry, 1 Swanst. R. 60, 71, 72. 

? Sugden on Powers, ch. 6, § 7, art. 33 to art. 38, p. 393, 394, 6th edit. 

3 See also Doe d. Nowell v. Roake, 2 Bing. R. 509, 510. 

4 See also Church rv. Mandy, 15 Ves. 396, and Doe d. Morgan v. Morgan, 6 Barn. 
& Cresw. 516. 


Eee, ee eer eee 








Lg len 


U. S. Circuit Court, Massachusetts. 267 


justly admit of this interpretation, then we have a right to look to see, 
whether the testatrix did not, from other parts of the will, naturally, if 
not necessarily, mean to apply the residuary clause to real estate. If 
she did so intend, and it can be clearly seen, from the other provisions 
in the will, then it is the duty of the court to carry that intention into 
effect ; and if it cannot be, except as an execution of the power, then 
it amounts to a due execution thereof. Now, it is precisely here, in 
my judgment, that the whole stress of the case lies. When I see, that 
Mrs. Blagge has, in the preceding clause of the will, executed the 
power, specifically, over certain real estate within the scope of the 
power, calling it “ my house and land,” and then immediately adding, 
“all the rest and residue of my estate of every nature and kind,” it is 
plain to me, that she contemplated all the real estate within the scope 
of the power, as her own estate, and subject to her own absolute dis- 
posal, and that she intended to dispose of all of it by her will, by the 
very words, which she has used. I am not bold enough to fritter away 
such an intention, coupled with such acts, by resorting to any technical 
niceties and refinements. ‘They partake too much of subtlety, and arti- 
ficial distinctions, (and I say it with the utmost deference for other 
judgments, ) to suit a just or even a reasonable administration of private 
justice. The case of Walker v. Mackie, (4 Russ. R. 76), was one of 
far less stringent circumstances ; and yet the then Master of the Rolls, 
(Sir John Leach), held the will a good execution of the power. In 
that case the testatrix had power to appoint by will a certain leasehold 
estate, and certain 3 per cent. stock, standing in the name of the Ac- 
countant General in Chancery, she being entitled to both during ber life. 
By her will, after certain pecuniary legacies, she gave “all the rest 
and residue of her bank stock to her daughter A., with her wearing 
apparel, goods and chattels of every kind whatsoever, and all other 
property she possessed at the time of her decease, excepting £50 of 
her bank stock, which she gave thereout to her executors.” It was 
proved, that she had no bank stock, nor any stock whatsoever, except 
the stock in court. ‘The Master of the Rolls held, that the will was a 
due execution of the 3 per cent. stock, and also of the leasehold 
estate. I am aware, that in a later case, Hughes v. Turner, (3 Mylne 
& Keen, 666, 697), his successor (Sir C. C. Pepys), disapproved of 
that decision. But I confess, that I am not prepared to join in this dis- 
approval ; and it be not reconcilable with Webb v. Honor, (1 Jac. & 
Walk. 352), or rather with a dictum of Sir Thomas Plumer in that 
case, I am not at all disposed to surrender to the authority of the 
latter.’ Be this as it may, the present case differs from all these three 
cases jn its circumstances, and therefore is not governed by the author- 
ity of either of them, whatever may be its weight. 

The judgment of Sir Thomas Plumer, (M. R.) in Jones v. Curry, 
(1 Swanst. R. 66), has been greatly relied on, at the argument, as 
directly in point against the present case being a due execution of the 





' See Sir Edward Sugden’s remarks on this latter case, ] Sugden on Powers, ch. 6, 
§ 7, art. 28, p. 390, 6th edit. 
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power. I have already had occasion to suggest, that it is not so in 
point ; but is fairly distinguishable in its circumstances. The language 
was not the same, nor the power the same, nor the facts the same. 
There seems to me to be great force in the criticism of Sir Edward 
Sugden on this case. If the words were not sufficient to pass real 
estate, (which they clearly were), the point did not arise. If they 
were suflicient, the case does not appear to have been well decided ; 
for if they were suflicient to pass real estate, and the testatrix had 
none but under the power, then it might fairly be presumed, that she 
intended to pass real estate by her will; and if so, it could only be 
by an execution of the power.’ Besides; Sir Thomas Plumer in 
that case strongly relied upon the fact, that there was no language 
in the will of the testatrix, which showed any intention to execute 
the power, even in relation to the personalty. ‘There was no case 
of clear part execution of the power. Here the contrary is establish- 
ed; and the testatrix has executed her power as to the New London 
estate. And I cannot but consider the language of Sir William 
Grant, in Bennett v. Aburrow, (8 Ves. 609, 616), to contain the 
true doctrine ; and it is strictly applicable to the present case. 
“This,” said that great judge, “is always a question of intention, 
whether the party meant to execute the power or not. Formerly it 
was sometimes required, that there should be an express reference 
to the power. But that is not necessary now. Its intention may be 
collected from other circumstances ; as, that the will includes something 
the party had not otherwise, than under the power of appointment ; 
that a part of the will would be wholly inoperative, unless applied to 
the power.” 

Upon the whole, my judgment is, that the will of Mrs. Blagge was 
a complete execution of the power as to the premises in question ; and 
therefore, that judgment ought to be entered for the tenant.’ 


Supreme Judicial Court, Maine, September Term, 1841, at Alfred. 


Smiru v. Corrin. 


The statute of Maine of February 21, 1533, chapter 58, contemplates a belief in the 
Supreme Being as a prerequisite to the admission of a witness to testify. But after 
he is admitted, no inquiry ts proper as to his religious opinions. 

Before rejecting a witness, courts will require proof of clear, open and deliberate 
avowal of his disbelief in the existence of a Supreme Being. 

One conscientiously scrupulous of taking an oath may be admitted to affirm, which 
rests on temporal penalties only, being “ under the pains and penalties of perjury.” 

The declarations of a witness are competent evidence of his want of belief in a Su- 





' Sugden on Powers, ch. 6, § 7, p 425, 6th edit. 

? It may not be unimportant to state, that all these refined and subtle distinctions, in 
relation to the execution of powers, are now swept away in England by the statute of 
Wills, (of 7th Will. IV. and 1 Victoria, ch. 26, § 27), which has declared, that a 
general devise of real or personal estate, shall operate as an execution of a power of 
the testator over the same, unless a contrary intention shall appear on the will. The 
doctrine, therefore, has at last settled down in that country, to what would seem to be 
the dictate of common sense, unaffected by technical niceties. J. S. 
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preme Being. But if it appear that he has honestly changed his opinion, he may be 
admitted to testify. 

Where a person, offered as a witness, had recently expressed a disbelief in a Supreme 
Being, and a witness was offered to show that he had been for several years a mem- 
ber of a religious society, and had ever been a firm believer in the Christian reli- 
gion, it was held, that such evidence was not competent. 4 fortiori, where the 
witness offered to prove these facts was the wife of the witness in chief. 


Tue facts in this case sufficiently appear in the opinion of the court, 
which was delivered by, 


Emery J. The statute of 1833, chapter 58, enacts, that no per- 
son, who believes in the existence of a Supreme Being, shall be ad- 
judged an incompetent or incredible witness, in the judicial courts, or 
in the course of judicial proceedings in this state, on account of his 
opinions in matters of religion, nor shall such opinions be made the 
subject of investigation or inquiry. Here a witness was rejected, be- 
cause, when he was offered, the defendant’s attorney objected that the 
proposed witness was an atheist, or disbeliever in the existence of a 
Supreme Being ; and one Benjamin Gordon was called, who testified 
that in a conversation which he recently had with Richard Bettes, the 
offered witness, he repeatedly said he believed that any thing and 
every thing was God ; that that stick, that pair of wheels, Jordan 
mountains was God ; that every thing like that was God ; that every 
thing about them was God, and that there was no other God in 
heaven or earth but what was in that or them. Gordon further stated, 
in reply to a question put by the plaintiff’s attorney, that said Bettes 
had, before the time of the conversation above referred to, said he was 
an universalist, and that he, the said Bettes, was friendly to that 
class of christians, and also that he had expressed himself friendly to 
the religion of the unitarian denomination. 

This testimony of Gordon was not introduced before the plaintiff 
objected to its introduction ; for the objection against its introduction 
was interposed before Gordon was sworn. We apprehend that the 
permission to let in the testimony of Gordon was right, for the opinion 
and belief of men can be known only by what they have said or writ- 
ten; their declarations therefore, either verbal or written, are the 
proper evidence of their opinions, and are not to be considered in the 
light of hearsay evidence, but as facts. Swift's Law of Evidence, 48. 

In the English treatises on the law of evidence, it is a general rule, 
that those infidels who believe in a God, and that he will punish them 
in this world, or as it seems the next, if they swear falsely, may be 
admitted as witnesses. Roscoe’s Criminal Evidence, 96, citing Omi- 
chund vy. Baker, (Willes’s R. 549.) The opinion of Willes J. was, 
that those infidels who either do not believe in a God, or if they do, 
do not think that he will either reward or punish them in this world 
or the next, cannot be witnesses in any case, nor under any circum- 
stances, for this plain reason, because an oath cannot possibly be any 
tie or obligation upon them. 
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It is not yet settled by the Scotch law, whether a witness profess- 
ing his disbelief in a God and a future state of rewards and punish- 
ments is admissible. When the point shall arrive, says Mr. Alison, it is 
well worthy of consideration, whether there is any rational ground for 
such an exception ; whether the risk of allowing unwilling witnesses to 
disqualify themselves, by the simple expedient of alleging that they 
are atheists, is not greater than that of admitting the testimony of such 
as make this profession. Roscoe’s Crim. Ev. 96, 97, citing Alison 
Prac. Cr. L. Scotch, 438. 

In New Hampshire, in the year 1828, in the case of Norton v. 
Ladd, (4 N. H. Rep., 444,) one John Hunter was offered as a wit- 
ness. It was proved, that he had several times within a short period 
before the trial, stated that he had no belief in the existence of a God. 
The court say, he who openly and deliberately avows that he has no 
belief in the existence of a God, furnishes clear and satisfactory evi- 
dence against himself, that he is incapable of being bound by any re- 
ligious tie to speak the truth, and is unworthy of any credit in a court 
of justice. ‘This witness is proved to have repeatedly avowed such a 
sentiment, and we have no hesitation in rejecting him as a person 
worthy of no credit. Butts v. Swartwood, (2 Cowen, 431) ; Jack- 
son v. Gridley, (18 John, 98) ; Omichund vy. Barker, (Willes’s Rep. 
538.) 

In Jackson, ex dem. Tuttle, v. Gridley, (18 John. Rep. 98,) it was 
held, that one who does not believe in the existence of a God, nor in 
a future state of rewards and punishments, cannot be a witness in a 
court of justice, under any circumstances, and that when it was prov- 
ed that a person offered as a witness had, within three months before 
the trial, often deliberately and publicly declared his disbelief in the 
existence of a God and a future state of rewards and punishments, he 
cannot, on being called to be sworn and objected to, be admitted to 
deny those declarations or to state his recantation of them and his 
present belief in a God. 

A like decision was made in Connecticut, in 1809, in the case of 
Curtis v. Strong, (4 Day’s Cases in Error.) In Wakefield v. Ross, 
(5 Mason’s Rep. 16,) the counsel for the defendant objected to 
the admission of two witnesses, father and son, upon the ground of 
their want of any religious belief, and to establish the fact, a witness 
was called, who swore that he knew the persons well, that he had 
often heard the son say that he did not believe in the existence of a 
God or of a future state. As to the belief of the father, he said that 
he had heard him declare that he did not believe in a future state ; 
that he had read Tom Paine’s works, and did not know whether he, 
the father, believed any thing. In answer to a question from the 
court, whether the father believed in a state of rewards and punish- 
ments, the witness answered only as before, adding, that from the 
statements of the father, he did not seem to believe any thing. It was 
then suggested, on the part of the plaintiff’s counsel, that the father 
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and son might be examined personally as to their belief, for the father 
might be a universalist. ‘To this suggestion the court answered, that 
the defendant’s counsel, who took the objection, were not bound to 
rely on the testimony of these persons for proof of incompetency. The 
court said: “ We think these persons are not competent witnesses. 
Persons who do not believe in the existence of a God, or of a future 
state, or who have no religious belief, are not entitled to be sworn as 
witnesses. ‘The administration of an oath supposes that a moral and 
religious accountability is felt toa Supreme Being, and is the sanction 
which the law requires upon the conscience of a person, before it ad- 
mits him to testify.” This was in Rhode Island. 

In New York, in the cases cited from 18 John. 98, it was consider- 
ed, that a witness may be restored to his competency, on giving satis- 
factory evidence of a change of mind, some time before the trial, so 
as to repel the presumption, arising from his former declarations of his 
infidelity, existing at the time he is called to be sworn. And it was 
further held, that although infants may be examined as to their reli- 
gious knowledge and belief, it is merely to test their capacity to give 
evidence, or their understanding of the nature and obligation of an 
oath. But an adult of sound mind, when called as a witness and 
objected to as an infidel, is not to be questioned as to his religious 
creed. 

In Hunscom v. Hunscom, (15 Mass. 184,) the objection to the 
competency of the witness offered was founded upon his professed 
dishelief of a future state of existence, and proof was offered of his 
repeated declarations of such disbelief. But the court, Parker, chief 
justice, Thacher and Wilde, justices, admitted him to be sworn, and 
said the objection went only to his credibility. 

When we consider what changes have been made as to the admis- 
sibility of witnesses, we may well deliberate before we hastily adopt 
rules, which may lead to consequences of a most disappointing and 
distressing character. At one time persons not believing in the chris- 
tian religion could not be admitted as witnesses, nor quakers, who 
would not take an oath. 

In the celebrated opinion delivered by chief justice Willes, in Omi- 
chund v. Barker, which was not published from his own manuscript 
till 1799, about fifty years after it was delivered, he says, “ supposing 
an infidel who believes a God, and that he will reward and punish 
him in this world, but does not believe a future state, be examined on 
his oath, as I think he may, and on the other side, to contradict him, 
a christian is examined, who believes a future state, and that he shall 
be punished in the next world as well as in this, if he does not swear 
the truth, I think that the same credit ought not to be given to an in- 
fidel as to a christian, because he is plainly not under so strong an 
obligation,” and he quotes Lord Stairs, in his Institutes of the Laws of 
Scotland, page 692. It is the duty of judges, in taking the oaths of 
witnesses, to do it in those forms that will most touch the conscience 
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of the swearers, according to their persuasion and custom; and the 
quakers and fanatics deviating from the common sentiments of man- 
kind, refuse to give a formal oath, yet if they do that which is materi- 
ally the same, it is materially an oath. 

Swift, in his Law of Evidence, page 50, says it may still be a ques- 
tion, whether it would not originally have been better to consider 
questions of this kind as going to the credit rather than the compe- 
tency. In the conflict of parties, both religious and political, mis- 
representations will often take place, and it will commonly be safer 
to rely on the general character for truth which a man has acquired 
by his conduct in society, than on his mere opinions. ‘The applica- 
tion of the rule in Connecticut defeated a devise, the party rejected 
being one of the subscribing witnesses. 

In Walker’s Introduction to American Law, 544, he remarks that 
the oath of an atheist, though it wants the religious obligation which 
belongs to the oath of the believer, has yet the same temporal obliga- 
tion, resulting from the pains and penalties of perjury. For these 
reasons, he says it would seem that the want of religious belief ought 
not to render a witness incompetent, though the jury may properly 
take it into consideration in weighing his credibility. 

It was doubted in Ohio whether a defect in religious belief should 
go to the competency, or merely to the credibility of the witness. 
The objection was raised, and it was shewn by third persons, that the 
witness’ creed, so far as collectable from bis conversations, was as fol- 
lows: he said he did not believe in the existence of a God, but added 
that he saw God in trees, bushes, herbage, and every thing he saw ; 
that a man would be punished for falsehood by his conscience, and in 
this life only ; that a man is bound to speak true at all times, and an 
oath imposes no additional obligation. ‘The court held, that it was 
unnecessary to inquire whether in Ohio the same rule should prevail 
as in England, for if it should, the witness was competent. Wright, 
justice, said, the court thought his declarations equivalent to an avowal 
of belief in the existence of a God; he sees Him in all created na- 
ture. Easterday v. Kilborn, (1 Wright, 345, 6.) 

In South Carolina, a person who does not believe in future rewards 
and punishments, but that our evil deeds will all be punished: in this 
world, and that we shall exist immortal in a future state, exempted 
from punishment for deeds done in the body, is a competent witness. 
Farnandes v. Henderson, in chancery, before chancellor Desausure, 
August, 1827. South Carolina Law Journal, 202, (cited in Cowen 
and Hill’s, notes to Philips’s Treatise on the Law of Evidence, part 2d, 
in the supplement, page 1503.) 

In this case we think our statute contemplates that the belief in a 
Supreme Being is a prerequisite for the admission of a witness, but 
after he is admitted, no inquiry is to be tolerated as to his religious 
opinions. Yet as it is calculated to impose, as it were, a penalty of 
degradation and disgrace upon a citizen, to object to his being admit- 


























binaries 0, 














Supreme Judicial Court, Maine. Q73 


ted as a witness for such disbelief, according to the decisions in New 
York and Connecticut, and is against the spirit of our institutions in 
other respects, inasmuch as it, as it were, condemns without a hear- 
ing. For according to decided cases, the person excepted against is 
not permitted to explain. Therefore, as the law seems to stand thus, 
courts ought to require proof of clear, open, deliberate avowal of the 
disbelief on the part of the proposed witness in the existence of a Su- 
preme Being. It is communicated, that the witness asserted that he 
was a universalist, who may believe in punishment in this world, and 
our statute is entitled “an act to secure to witnesses freedom of opinion 
in matters of religion.” Besides, agreeably to our statute, one consci- 
entiously scrupulous of taking an oath, may be admitted to affirm, 
which will be under the pains and penalties of perjury. In this there 
is no appeal to God, it rests on temporal penalties. 

In this case, there was no assertion made by the. witness that he 
was conscientiously scrupulous of taking an oath, so that the question 
came nakedly, whether a person, who was before the court, and prof- 
fered as a witness to take an oath, did believe in the existence of a 
Supreme Being. Grateful as we feel to that source of excellence for 
our own creation ; soothed, consoled and sustained by our deep con- 
viction of our dependence alone upon Him, we can scarcely imagine 
that any mortal can seriously avow his disbelief in the existence of a 
Supreme Being, yet the judge was necessarily to decide upon the 
competency of the proposed witness on the evidence offered against 
him. Had there been distinct and satisfactory evidence given of the 
honest change of opinion on the part of the proposed witness, after the 
proof made by the testimony of Gordon of the recent avowal by Bettes 
of his belief, the rejection of the witness could not have been support- 
ed. ‘The proposal to prove by Azubah Bettes, that the said Richard 
Bettes was, and for many years last past had been a universalist, and 
was an active member of a universalist society in Biddeford, and had 
ever been a firm believer in the christian religion, and was at the time 
of the examination, the court think was not calculated to prove a 
change of opinion, which had been avowed by said Richard, in the 
recent conversation with Gordon, and therefore the judge might direct 
the nonsuit without hearing the testimony of said Azubah Bettes. 
Whether this person was man or woman is not stated. If the wife of 
ta Richard, we think she could no more be admitted than Richard 

imself. 


Exceptions overruled.’ 





' After reading the foregoing opinion, Mr. Justice Emery remarked, for himself 
alone, that this statute of Maine, entitled “an act to secure to witnesses freedom of 
opinion in matters of religion,’ had been passed over eight years. He did not recol- 
lect that it had before come in question for decision. Upon the necessarily strong ju- 
dicial construction which had been made upon the terms of the statute, and the act of 
the judge in deciding, as he must, on the evidence, he said: “I can frankly declare, 
that a much more appropriate title to the act would be, “an act to deprive witnesses 
of freedom of opinion in matters of religion, and to jeopardize the rights of innocent 
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Supreme Judicial Court, Maine, April Term, 1841, at Portland. 


Hooper AND OTHERS v. Day anp Truster. 


Goods in a chamber in the trustee's dwelling house, nailed up in boxes, not liable to 
the trustee process. 





Tue trustee disclosed that certain goods belonging to the principal 
defendant were in a chamber in his dwelling house, nailed up in boxes 
and trunks, that he did not know the contents: he contended that 
being thus situated, they could be attached by the officer, and that he 
was therefore not liable to the trustee process. 


Suepcey J. It does not appear, that the officer did or could 
know the contents of these boxes, or in what part of the house they 
were to be found, or that he would be permitted to search for them. 
He, as well as the creditor, might well desire to avoid the risk of at- 
taching articles not exhibited to sight, and which might not be liable 
to attachment. ‘They were not so situated as to enable the officer 
acting with prudence to make an attachment without the danger of 
subjecting himself to an action of trespass, for taking goods not liable 
to attachment. Goods so situated cannot be regarded as liable to at- 
tachment in the ordinary process, in the sense contemplated by the 
Statute. 


on 
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Supreme Judicial Cort Massachusetts, October Term, 1841, at 
Worcester. ; 





ComMMONWEALTH v., TAYLor. 






Upon habeas corpus the court will interpose to prevent the removal of a slave from 
the commonwealth, when brought here by his master, even by the slave’s consent, 
when he is not of sufficient discretion by age to exercise his own judgment in the 
matter. liter, where the slave is of a suitable age to judge for himself. 

In case of a child, a slave, brought into this state, the court, upon a hearing upon 
haheas corpus, will commit him to the care and custody ofa guardian appointed here. 

A judge of probate may appoint a guardian to such child until he is fourteen years 

of age. 


a 





people, who may have a deep interest in the knowledge and testimony of an unwilling 
witness, perhaps hairbrained and reckless enough to avow his atheism, so that the re- 
quisite proof can be had, and so escape examination, when he ought to be holden to 
disclose the truth, under such temporal penalties as can be brought to bear upon him.” | 
The Revised Statutes of Maine, without retaining the delusive title of the former act, 
yet continues the objectionable matter, and brings no relief. The Revised Statutes, 
chap. 115, § 72, runs thus: “ No person, who believes in the existence of a Supreme 
Being, shall be adjudged an incompetent or incredible witness in any judicial court, or 
in the course of judicial proceedings, on account of his opinion in matters of religion, 
nor shall such opinions be made a subject of investigation or inquiry.” 
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‘Tuts was a writ of habeas corpus, sued out in vacation, against the 
defendant, a married woman, belonging to Arkansas, where her hus- 
band was at the time of suing out the writ, to bring into court the 
body of Anson, a black boy, “alleged to be detained as a slave in 
Athol, i in this county. In her answer, Mrs. Taylor ‘admitted that the 
boy had been a slave, but she disclaimed any intention to carry him 
beyond the limits of this commonwealth, unless with his consent. 
The case was argued by 


Sewall for the commonwealth, and by 
Hallet for the respondent. 


Suaw C. J. The hearing of this case was properly adjourned 
from Suffolk, where the writ was made returnable, to this county, 
because, as the justices of this court are justices for the whole com- 
monwealth, it might be heard by adjournment in any county in the 
state. ‘The answer of Mrs. Taylor, that she will not remove this boy 
from the commonwealth, unless with his consent, is a strong negative 
pregnant that she will so remove him if he shall consent. ‘This raises 
the question, what course the court shall pursue in cases like this, 
where the child is of tender years. In the case of Aves, (18 Pick. 
193,) the master claimed the right to carry the slave with him back 
to New Orleans. Here the respondent does not set up any such 
claim, unless he is willing to return, clearly indicating an intention to 
remove him to Arkansas if he consents. But in this case the child is 
too young to have any decided judgment upon the matter. The case, 
then, is briefly this: here is a child —the respondent’s husband does 
not appear — she cannot bind him by her disclaimer, and the child is 
too young to exercise a free election, and therefore has no will on the 
subject. It cannot, therefore, be distinguished, in principle, from the 
case of Aves. 

Although bond-slavery does not exist here, yet by the laws of na- 
tions it is recognised as legally existing so far, that nations regard the 
right which other nations exercise to hold slaves. And it is on this 
ground, that the constitution of the United States recognises slavery 
and provides for the restoration of fugitive slaves. The states are, to 
some purposes, foreign to each other, ‘and in respect to slavery, that is 
one of the particulars in which the constitution so regards them. 
That principle, however, is limited to fugitive slaves alone, and where 
aslave is brought into this state by his master, there is no authority 
by which he can be removed against his will. 

If a slave is old enough to exercise a sound judgment, and prefers 
returning to the state where he will be held in bondage, the court will 
permit him to do so. This was done in the case of a steward of a 
vessel, who belonged to Maryland, and was brought before this court 
by habeds corpus, as being detained as a slave. "On being informed 
he was free, if he chose to remain here, he said he should like to be 
free in Maryland, but having left his wife and children there, he pre- 
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ferred returning there to be a slave, to abandoning them and remain- 
ing here, and he was accordingly permitted to return in the vessel to 
which he belonged. But when from feebleness of age this election 
cannot be freely exercised, the court will not put such a child under 
the control of his master. ‘The writ of habeas corpus is one of great 
public right, and the power of granting it ought to be liberally con- 
strued. ‘The court will see to it, therefore, that a child situated as 
this is, is put into the custody of suitable persons, who will take 
charge of him until he is of a proper age to exercise his own judg- 
ment in electing whether to remain here or return to the state from 
whence he has been taken. Judges of probate have a general power 
in appointing guardians for minors until fourteen years of age, and 
there having been such guardians appointed for this child by the judge 
of probate for this county, it is ordered, that the boy should be deliv- 
ered to them, to have the care and custody of him. 





After passing this order, the court were informed that an appeal 
had been taken from the decree of the judge of probate, appointing 
the persons named as guardians of the boy Anson, but the court held, 
that such appeal could make no difference with regard to the order of 
the court, that they should have the care and custody of the child® 


Farnum v. Perry. 


In case of a sale of the whole of a certain quantity of an article, the sale will be com- 
plete as between the parties, although the article is to be weighed or measured, in 
order to ascertain the quantity, and thereby fix the amount of the price to be paid. 

If a future time is fixed for payment of an article sold, and no time is fixed for the de- 
livery, it seems that the vendee may take the property at any time. 

Where a contract of sale has been entered into, so far as to perfect the sale between 
the parties, the loss of the property, if destroyed before actual delivery, must fall 
upon the vendee, although the vendor had possession of it at the time of such de- 
struction, under a lien for the price. 


Tus was an action to recover damages for the non-delivery, by the 
defendant, of a lot of teasles purchased by the plaintiff, and for which 





' Upon declaring the opinion of the court, the person who had been bail for the 
eomde and appearance of the child, from day to day, was directed to deliver him up 
to one of the persons named as guardian, who was then in court; when a scene of 
most painful interest occurred. The boy, who was about ten years old, had, during 
several successive days, been apparently an unconcerned spectator of the proceedings 
before the court. He seemed to be a bright, intelligent child, and remarkably cheer- 
ful and happy while with his bail. His former owner was also in court at the time 
the opinion was given. But the moment the child understood that he was to be given 
up to his new guardian, to remain here, he broke out into most impassioned entreaties 
to be permitted to go back and see his father and mother and brothers and sisters, 
weeping bitterly, and pleading with his guardian to let him go. The business of the 
court was suspended, while the child was led away, shrieking and begging to be suf- 
fered to go back to his father and mother 
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he had advanced the payment to the defendant. The writ also contained 
the money counts. It appeared that, in December, 1838, an agent of 
the plaintiff made a contract with an agent of the defendant, for an en- 
tire lot of teasles, and paid him one hundred dollars towards them, when 
the following memorandum was made: “ Received of W.& D. D. 
Farnum one hundred dollars, part pay for my lot of teasles, now 
lying, a part in my old farm house, and the remainder in my shed 
loft, say about 800,000 teasles, at one dollar fourteen cents a thou- 
sand, and to allow seven and a quarter pounds for one thousand tea- 
sles, which are to be paid for, the balance by 20th of 3d month next, 
and I agree to allow ten thousand for poor ones. Stockbridge, 12 
mo. 27, 1838. (Signed) F. P. for J. B. P.” (the defendant.) 

The plaintiff paid for about 750,000 at or near the time of pay- 
ment mentioned in the memorandum, and received at different times 
about half the quantity stipulated for; the balance, it was alleged, 
were stolen and carried away without the fault of either party, and 
the question was, upon whom the loss should fall. ‘There was con- 
siderable evidence offered in the case, but the case turned upon the 
question, whether the contract was an executed or unexecuted one, 
so as to throw the loss upon the one party or the other. 


Merrick for the plaintiff. 
Porter, of Lee, and Washburn, for the defendant. 


Suaw C.J. The only written evidence in the case is the memo- 
randum which the parties have very properly referred to as fixing the 
terms of the sale. ‘There is no stipulation as to the time of delivery ; 
the plaintiff might have taken them when he pleased. Whose, then, 
was the loss? It must be his in whom was the property at the time 
it occurred. The plaintiff has contended, that not having been count- 
ed or weighed, the property in the teasles did not pass by the con- 
tract. But this rule is to be taken with great limitation. It applies 
where some act is to be done to put the property in a condition to be 
delivered. In all such cases, nothing passes till this is done. 

This question was fully considered and determined in the case of 
Macomber v. Parker, (13 Pick. 183.) The case of Tarling v. Bax- 
ter, cited by the counsel, (6 B. & C. 360,) is a leading case in point. 

Although a lien remains in favor of the vendor for the price, it does 
not prevent the property passing to the vendee. Indeed, the very 
idea of a lien in such case goes upon the ground that the general pro- 
perty in the article is in the vendee. 

In the present case, the whole quantity of teasles was sold, and no 
counting was necessary in order to ascertain what part of them was 
intended to be sold. The vendee, moreover, had a right to take 
away the goods at any time. ‘The property, therefore, must be con- 
sidered as having vested in the vendee, and he must sustain the loss. 

In regard to ‘the money counts, as it is admitted that the money 
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paid did not exceed the contract price of the quantity of teasles, as 
they were when the sale was made, the plaintiff can recover in neither 
form of his claim. 





Superior Court, Connecticut, September, 1841, at Hartford. 


Jones v. Aotna Insurance Company. 
Foreign attachment — Insurance — Lex loci. 


Tuts was an action of scire facias, brought to recover the amount of 
a judgment obtained by the present plaintiff, residing in Montreal, in 
Lower Canada, against Francis Baby, formerly a resident of Lower 
Canada, but now of Albany, in the state of New York, at the No- 
vember term of the county court, 1838, for this county, for the sum 
of 1174 dollars and 95 cents damages, and 13 dollars and 68 cents 
cost of suit. The plaintiff sought to recover the amount of the afore- 
said judgment of the A2tna Insurance Company by process of foreign 
attachment, on the ground that at the time of the commencement of 
the former suit, said company was indebted to said Baby. It appear- 
ed in evidence, that said company had become indebted upon a policy 
of insurance, effected upon property belonging to the wife of said 
Baby ; and that previously to the marriage of said Baby the property 
belonging to his wife was settled upon her in such manner as to be 
beyond the reach or disposition of her husband. It appeared also that 
Mr. Baby had acted as the agent of his wife in the management of 
her property. The great question in this case was, whether the in- 
debtedness of said company to Mrs. Baby upon a policy of insurance 
effected upon property, which by the laws of Canada had been secur- 
ed to the wife, and placed beyond the reach or control of the hus- 
band, could, by process of foreign attachment in this state be made 
liable to pay the debt of Mr. Baby to the present plaintiff. 


Toucey and T. C. Perkins for the plaintiff. 
Ellsworth and Hugerford for the defendant. 


The court instructed the jury, that the laws of Canada, in relation 
to the property of the wife residing there, having been proved, were 
binding here, in the present case, and that consequently, upon the 
evidence admitted, the indebtedness of said insurance company to 
Mrs. Baby could not be made liable to pay the debt of her husband 
to the present plaintiff. The jury thereupon, without leaving their 
seats, returned a verdict for the defendants. 
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DIGEST OF AMERICAN CASES. 


Selections from 21 and 22 Wendell’s (New York) Reports. 


ACCORD AND SATISFACTION. 

1. The acceptance of the note of a 
third person from one of the members 
of a firm, indorsed by him, together 
with the payment of the balance of the 
account against the firm in cash, is an 
accord and satisfaction of the demand 
against the firm; there being no agree- 
ment that such note was received mere- 


ly as collateral security. Frishie v. 


Larned, 21 Wendell, 450. 

2. So a judgment confessed by one 
of the partners for the debt of the firm 
isa satisfaction. Jb. 


ARBITRATION AND AWARD. 

1. In a submission between an in- 
surance company and a party assured, 
in respect to a loss, and an award of a 
sum of money to the assured, the arbi- 
trators will be deemed not to have ex- 
ceeded their authority in directing a 
transfer by the assured of his claims 
against another company for a loss, as 
the legal intendment is, that there was 
a double insurance. Nichols v. The 
Rensselaer County Mutual Ins. Co. 22 
Wendell, 125. 

2. Upon such an award, it is not ne- 
cessary that the assured should aver an 
offer of performance on his part, if there 
be no necessary connection between 
the act to be done by him, and the pay- 
ment of the money, or if the part of 
the award which directs the assignment 
be void ; if both parts of the award be 
valid, each party is entitled to an action 
for the default of the other. Jb. 

3. If an award directs the perform- 
ance of acts by both parties, and the 
award as to the acts to be done by one 
of the parties is void, and the void part 
is the consideration or recompense of 
the thing awarded on the other side, 
the whole award fails; whether an of- 


| 


fer to perform the part of the award 
void for uncertainty, or because out of 
the submission, would remove the ob- 
jection, quere. Ib. 

4. To bring a case, however, within 
the above rule, it must be manifest that 
the act directed to be performed by one 
party in respect to which the award is 
bad, is the consideration of the act to 
be performed on the other side; every 
intendment being in favor of the award. 
Lb. 


ASSUMPSIT. 

1. Where goods are sold to be paid 
for bya note or bill, payable at a future 
day, which is not delivered according 
to the terms of sale, the vendor may 
sue immediately for a breach of the 
special agreement and recover as dam- 
ages, the whole value of the goods, 
allowing a rebate of interest during the 
stipulated credit; he cannot, however, 
maintain assumpsit on the common 
counts until the credit has expired. 
Hanna v. Mills, 21 Wendell, 90. 

2. Where goods are to be paid for in 
a note or bill, the vendor cannot recov- 
er on the common count for goods sold 
and delivered until the credit has ex- 
pired; but he may proceed immediately 
for a breach of the special agreement. 
Yale v. Coddington, 21 Wendell, 175. 


ATTORNEY. 
An attorney who prosecutes a suit 
to judgment, has not power by virtue 
of his general authority to discharge a 
defendant from arrest on a ca. sa. with- 
out the actual payment of the debt. 
Simonton v. Barrell, 21 Wendell, 362. 


BAILMENT. 
1. An innkeeper is responsible for 
the safe keeping of a load of goods be- 
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longing to a traveller who stops at his 
inn for the night, if the carriage con- 
taining the goods be deposited in a 


lace designated by the servant of the | 


innkeeper, although such place be an 
open unenclosed space near the public 
highway. Piper v. Manny, 21 Wen- 
dell, 282. 

2. Common carriers, who carry pas- 
sengers and their baggage as well as 
merchandise, are answerable under 
their common law liability for the bag- 
gage of passengers left at their offices 
in charge of their agents, with the in- 
tention of proceeding with the same in 
the next train of cars, steamboats, or 
other conveyances departing from the 
place where the baggage is deposited. 
Camden and Amboy Rail Road Co. v. 
Belknap, 21 Wendell, 354. 


BILLS AND NOTES. 
1. Notice of protest sent by mail di- 
rected to the town where the party re- 
sides is sufficient, although there he sev- 
eral post offices in the same town, un- 
less it appear that the holder knew that it 
should be directed in a different man- 
ner; or now by statute, unless the par- 
ty when affixing his signature to a bill 
or note specifies thereon the post office 
to which notice must be addressed. 
Downer v. Remer, 21 Wendell, 10. 
2. Where there are three consecutive 


| 


notary for the omission of notice of pro- 
test to an indorser, where the holder 
may resort to other grounds for fixing 
the indorser independent of the notice, 
jand wilfully or negligently omits to 
‘avail himself of such facts. Franklin 
v. Smith, 21 Wendell, 724. 
6. A bank receiving for collection a 
bill of exchange drawn here, upon a 
person residing in another state, is lia- 
ble for any neglect of duty occurring in 
‘its collection, whether arising from the 
default of its officers here, its corres- 
'pondents abroad, or of agents employed 
by such correspondents. S. & M. Allen 
v. The Merchants’ Bank, 22 Wendell, 
215. 
| 7. This‘liability may be varied, how- 
‘ever, either by express contract or by 
|implication arising from general usage 
}in respect to such paper; it is compe- 
| tent, therefore, for the bank to show an 
express contract, varying the terms of 
its liability, or in the absence of a judi- 
cial determination upon the point, to 
show that by the usage and custom of 
the place, a bank thus receiving foreign 
paper is liable only for its safe trans- 
mission to some competent agent, and 
is not responsible for the acts or omis- 
sions of such agent, or of any subordi- 
nates employed by him. Jb. 
8. The inquiry, however, in such 
case, is not as to the opinion of mer- 








indorsers to a promissory note, the re- | chants, however general, as to the law 
lease by the plaintiff of the first indor-| of the case, but as to the usage and 
ser, is a bar to an action against the | practice in respect to such transactions, 
second and third indorsers. Newcom) or the general understanding of mer- 
v. Raynor, 21 Wendell, 108. chants as to the nature of the contract 
3. Where a bank receives and dis- evidenced by their acts, so as to enable 
counts negotiable paper, places the pro- | the court to give the contract a correct 
ceeds to the credit of the holder, and | interpretation. Ib. 
charges over against him and cancels | 9. Where a debt was lost by the 
other notes upon which are responsible | omission of a notary to give notice of 
parties, but which are over-due and lie | the non-acceptance of a bill presented 
under protest, such cancellation is equi- | before maturity, it was held not to ex- 
valent to paying value at the time, and | cuse a bank which had received the 
precludes all defence existing as be-|same for collection, that, by the law 
tween the original parties. Bank of|merchant ef the place where the bill 
Salina v. Babcock, 21 Wendell, 499. was presented, notice of non-acceptance 
4. A guaranty of a debt in the form | was deemed unnecessary; but that on 
of an indorsement of a promissory note | the contrary, as the lex loci contractus 
is obligatory upon the guarantor; and | governed in a case like it, it was the 
in case of non-payment by the debtor, | duty of the bank to have given the ne- 
the guarantor is liable for the whole |cessary instructions to its correspond- 
amount of the debt, and not merely for ents. Jd. 
the sum received by him, with the in-| 10. The omission to give notice of 
terest thereof. Oakley v. Boorman, 21 | non-acceptance happening through the 
Wendell, 588. | default of a commissioned public officer, 
5. An action does not lie against a a notary does not vary the rights of the 
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parties: pro hac vice, he acted merely; 6. The same rule, it seems, would 
as the agent of his employers, and not apply in an action bya blind or deaf 
in his official capacity. 6. |man, or a person non compos, who, un- 
'der similar circumstances, received an 

CASE. |injury on a public highway. Jd. 

1. An action on the case may be! 
sustained by a father for the seduction CONSIDERATION. 
of his daughter without proving any, 1. Where lands were sold and con- 
actual loss of service; it is enough that veyed by deed, containing a covenant 
the daughter be a minor residing with | for quiet enjoyment, and the purchaser 
her father, and that he has the right to executed his bond for the consideration 
claim her services. Hewitt v. Prime, | money, it was held, that it is no defence 
21 Wendell, 79. ‘to an action on the bond, that the gran- 

2. In an action on the case for a col- tor was not seized in fee and had no 
lision of vessels, the plaintiff is not en- right to convey the premises, if there 
titled to recover, if the injury is in any be no allegation of any fraudulent rep- 
degree attributable to his own want of resentation on the part of the plainuff 
care; and where such is the fact, and |in respect to the title; the above facts 
he obtains a verdict, a new trial will | showing neither a failure or an original 
be granted. Barnes v. Cole, 21 Wen-|want of consideration. Whitney v. 
dell, 188. Lewts, 21 Wendell, 131. 

3. An action on the case fora mali-| 2. A promise or obligation cannot be 
cious prosecution lies against a party defeated in whole or in part, on the 
who falsely and maliciously prosecutes ground of the inadequacy of the com- 
another, although the court in which | pensation received for the obligation 
such prosecution was had was utterly | incurred—the slightest consideration is 
destitute of jurisdiction in the matter ; | sufficient to support the most onerous 
consequently it is not necessary in the obligation; the meaning of the rule 
action for the malicious prosecution to| that you may impeach the consideration 
aver or prove that the court in which) is only that you may show fraud, mis- 
were the proceedings complained of take or illegality in its concoction, or 
had jurisdiction, provided that the mal-| non-performance of the stipulations of 
ice and falsehood of the charge be put! the agreement on the part of the prom- 
forward as the gravamen, and the arrest issee. Oakley v. Boorman, 21 Wendell, 
or other act of trespass be alleged mere-| 588. 
ly as a consequence. Morris v. Scott, | 3. Where an action is brought for 
21 Wendell, 281. breach of a contract, whether the same 

4. Where a child of such tender age! be sealed or not, and the defendant can 
as not to possess sufficient discretion to | show that the plaintiff has not perform- 
avoid danger, is permitted by his pa-|ed the contract on his part, according 
rents to be in a public highway without to its terms or spirit, so as to entitle 
any one to guard him, and is there run him to a cross-action, he may at his 
over by a traveller and injured, neither election, instead of bringing an action 
trespass or case lies against the travel- in his turn, recoupe his damages arising 
ler, if there be no pretence that the in- from the breach committed by the plain- 
jury was voluntary or arose from cul- tiffs, whether they be liquidated or not. 
pable negligence on his part. Hartfield Ives v. Van Epps, 22 Wendell, 155. 

v. Roper, 21 Wendell, 615. | 4. It seems, however, that in such 

5. In an action for such injury, if case, the defendant should gire notice 
there be negligence on the part of the with his plea of his intention to insist 
plaintiff, there cannot be a recovery ; upon the right of recoupement. Ib. 
and although the child, by reason of his| 
tender age, be incapable of using that| CORPORATIONS. 
ordinary care which is required of a} 1. Where an incorporated company, 
discreet and prudent person, the want the capital stock of which is divided 
of such care on the part of the parents) into shares, are authorized by their act 
or guardians of the child furnishes the | of incorporation to make calls upon the 
same answer to an action by the child, | stockholders for the payment of the 
as would its omission on the part of the | sums by them respectively subscribed, 
plaintiff in an action by an adult. Jd. in such proportions and at such times 
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as the directors see fit, under penalty of 
forfeiture of the shares subscribed and 
of the previous payments made there- 
on, the company may, in case of non- 
payment, age by suit to recover the 
amount of the calls, or may declare a 
forfeiture of the stock. Herkimer Man- 
uf. and Hydraulic Co. v. Small, 21 
Wendell, 273. 

2. So even after suit brought, they 
may declare a forfeiture of the stock, 
and such latter proceeding cannot be 
pleaded in bar of the further mainten- 
ance of the suit, where the value of the 
stock forfeited is not equal to the money 
due to the company. The stockholder, 
however, is entitled in such case, on 
the assessment of the damages, to in- 
sist that the value of the stock forfeited 
shall be allowed in mitigation or dimi- 
nution of the sum which the plaintiffs 
would otherwise be entitled to recover. 
Lb. 

3. Where the stock forfeited is equal 
in value to the money which may be 
demanded by the company, the forfeit- 
ure may be pleaded in bar; but a plea 
of forfeiture without such averment of 
value is bad. Jb. 

4, The clause in an act of incorpora- 
tion of a turnpike or railroad company 
authorizing a forfeiture of stock and 
previous payments in cases of non-pay- 
ment of calls, confers a cumulative 
remedy; and does not deprive the com- 
pany of the right to proceed by action 
for the recovery of subscriptions. Trey 
Turnpike and R. R. Co. v. M’Chesney, 
21 Wendell, 296. 

5. Nor is the company limited to the 
remedy by forfeiture, although the pro- 
mise be expressed in the subscription 
to be upon pain of furfeiting, &c., and 
consequently the plaintiffs may declare 
upon such contract as upon an absolute 
promise. Th. 

6. An action of assumpsit lies against 
a corporation for refusing to permita 
transfer of stock upon its books; and 
the measure of damages is the full val- 
ue of the stock at its highest price at 
any time between the refusal and the 
commencement of the suit. Quere. 
Might not the time have been extended 
to the day of trial? The Commercial 
Bank of Buffalo v. Kortright, 22 Wen- 
dell, 348. 

7. A blank transfer of a certificate of 
stock, where the holder has affixed his 





name and seal upon the back of the 
certificate is valid; and the transferee 
is authorized to fill it up by writing a 
transfer and a power of attorney over 
the signature. Jb, 

8. Proof of custom as to the mode of 
transferring stock is admissible. Jb. 

9. A corporation is bound by the acts 
of its acknowledged agents in the com- 
mon transactions of the corporation, 
although the appointment of the agents 
be not evidenced by the records of the 
corporation. Jd. 

10. Where, by the act of incorpora- 
ting an insurance company, the man- 
agement of the stock and affairs of the 
corporation is given to a board of twen- 
ty-three directors to be annually elect- 
ed, a major part of whom by the act are 
competent to the transaction of all the 
business of the corporation, and an 
election of directors takes place, at 
which only twenty-two persons receive 
a plurality of votes, such twenty-two 
persons are duly elected, and take the 
place of their predecessors, notwith- 
standing that it chanced that the full 
number of twenty-three directors was 
not filled up. Jn the matter of the Union 
Insurance Co., 22 Wendell, 591. 

11. Where, under such circumstances, 
the old board conceived that the elec- 
tion had wholly failed, and a second 
election had been held by their order, 
at which twenty-three directors were 
chosen, this court, upon the summary 
application authorized by statute, set 
aside the second election, declared the 
twenty-two directors first chosen duly 
elected, and ordered a new election to 
supply the vacancy of the one director 
who was not chosen at the first elec- 
tion. Jb. 

12. Application was made to the 
court previous to the second election to 
declare the twenty-two persons chosen, 
directors of the company, and to direct 
the election of one additional director ; 
but the court refused to act upon it, 
considering the proceeding premature. 
Ib. 

13. It seems, that the stockholders, 
without any order of the court, have 
the power to fill up a vacancy happen- 
ing under the above circumstances; 
and further, that on the neglect of the 
board to make order for an election to 
supply such vacancy, a mandamus 
would lie. Jb. 
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INTELLIGENCE AND MISCELLANY. 


Bar Rutes. By the Revised Statutes of Massachusetts, it is provided, that 
any citizen of the commonwealth, of the age of twenty-one years, of good moral 
character, who shall have devoted three years to the study of the law, in the 
office of some attorney within the state, shall, on application to the supreme 
court, or court of common pleas, be admitted to practise as an attorney in the 
courts of the commonwealth. Any person having the other qualifications, re- 
quired as above, but who shall not have studied three years, may, on the recom- 
mendation of any attorney within the commorwealth, petition the supreme 
court, or court of common pleas, to be examined for admission as an attorney in 
said courts, whereupon the court shall assign some time and place for the ex- 
amination, and if they shall thereupon be satisfied with his acquirements and 
qualifications, he shall be admitted in like manner as if he had studied three full 
years. When this .aw went into operation the association of the Suffolk bar 
was dissolved, although we believe their example was not followed in all the 
other counties. Of the utility of bar rules and legal associations, in general, 
different opinions are entertained by the profession, but we are inclined to think 
that the abolition of the rules in Boston, and the operation of the provisions of 
the Revised Statutes, have been attended with fewer difficulties than was appre- 
hended. The admission to practise, where the student has not devoted three 
years to the legal studies, is within the discretion of the courts, and there are 
not so many applications of this sort as it was supposed there would he, for it 
seems to be understood that a very rigid examination is made by some of the 
courts at least, where three years have not been devoted to law studies. We 
have heard that there have been some instances where the supreme judicial court, 
after a long examination, have refused to admit the applicant, a mortification that 
could not but have a salutary effect on those persons anxious to get into the pro- 
fession before their time according to the old fashioned requirements. There is 
one inconvenience attending the abolition of bar rules, and that relates to the rates 
of compensation and fees, which were formerly fixed and uniform, but are now an 
open question, inviting discussion in every case. The rates of compensation, 
fixed bY the Suffolk bar, were adopted after mature deliberation, and are very 
generally adhered to at present. We have thought it might be useful to copy 
the principal part of them, for the accommodation of the younger members of 
the bar, who do not possess copies of the old rules; and the following may not 
be without interest to distant readers. The tenth article of the bar rules of Suf- 
folk, as it has stood since 1827, until the rules were abolished, is as follows : 


_Taking into consideration that the rules of the supreme judicial court require that 
ae ye at least, should have been passed in literary and professional pursuits, to 
qualify a man for admission to that court as an attorney thereof, and two years prac- 
tice therein as an attorney, to qualify him for admission as a counsellor thereof, and 
also that those who take upon themselves to perform professional duties are, and ought 
to be, holden in law and in honor to indemnify their clients for all losses or damages 
which are occasioned by negligence or want of professional knowledge ; and lastly, 
that the members of the profession are never applied to, if the party can obtain, with- 
out their agency, the rights which the laws of the land secure to him ; — 

We, the subscribers, members of the bar in the county of Suffolk, establish the fol- 
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lowing rates of compensation and fees as the lowest which we can reasonably and 
honorably receive ; und we bind ourselves not to receive less fees or compensation 
than are herein expressed, nor any commutation or substitute therefor, viz. 

<tdvice or consuitation. For advising, when the property in dispute exceeds 100 
dollars, and does not exceed 500 dollars, not less than $4; for advising when the pro- 
perty exceeds 5.0 dollars, not less than $5. 

Drafting of legal instruments. ‘The compensations in these cases do not admit of 
any precise rule. The service to be compensated is compounded of professional ad- 
vice and knowledge, and the labor of applying them in writing to each particular 
case. 

Letters before suit. For a letter demanding payment, under 500 dollars, $2; above 
500 dollars, 3. 

Writs, &¢ advising and commencing the action Whiere the demand or cause of ac- 
tion does not exceed 100 dollars, $3; where the demand or cause of action exceeds 
100 dollars, and not 500 dollars, $4; where the demand or cause of action exceeds 
500 dollars, $5. 

Trustee process, advising, §-c. One dollar in addition to each of the sums chargeable 
as above for common writs, that is, four, five, and six dollars, instead of three, four, 
and five. 

These charges are to be made when the action is settled before entry, and are to 
be paid together with the sheriff 's fees. 

In addition to these charges, the plaintiff's attorney or counsellor will charge his 
fees for advice, if the case be such as to authorize such charge to the plaintiff. 

Court of Common Pleas. For plaintiff's counsel or attorney. If he prevails, the 
counsel or attorney 1s to charge the plaintiff with the bill of costs, and give him credit 
for it, if it be received from the defendant, or on execution. 

He is also to charge the fees for arguing the cause, if argued either to the court or 


if the plaintiff does not prevail in the suit, his counsel or attorney is to charge the 
writ according to the rates before stated, and all sums of money paid for the plaintiff 
in carrying on the suit. He is also to charge a term fee for each term. In cases fot 
exceeding 1(X) dollars, $3; exceeding 100 and not exceeding 5U0 dollars, #4 ; exceed- 
ing 500 dollars. $5. 

If the cause be argued to the court or jury, the arguing fee is to be charged for the 
term at which the argument took place, instead of the term fee. 

In cases where several actions are brought on one and the same title, or on the same 
policy of assurance, or other like cases, in which all are governed by the decision of 
one, or more, either term fees or half term fees may be charged at discretion, in such 
actions as are not tried or argued. 

For defendant's counsel or attorney. Where the defendant prevails, his counsel or 
attorney is to charge the bill of costs recovered against the plaintiff, and in addition 
thereto, term fees as before stated, excepting the term when the cause is argued to the 
court or jury} when the arguing fee is to be charged instead of a term fee. 

But when the costs cannot be obtained of the plaintiff, the defendant's counsel may 
charge either the bill of costs and arguing fee only, or the term fees and arguing fee 
only, at his option. 

If the defendant does not prevail, his counsel or attorney is to charge him term fees, 
as aforesaid, for each term. If the cause be argued, the arguing fee is to be substi- 
tuted for the term fee at the term when the argument is had. 

For arguing a case in the common pleas, not less than $10; for trustee’s answer, 
&c., where he has no effects, 3; where he has effects exceeding 100 dollars, $5 ; for 
a surrender of principal by bail, &c.. $5. 

Supreme Judicial Court. For plaintiff's counsel or attorney. When the plaintiff 
prevails, the counsel or attorney is to charge the bills of costs in the court of common 
pleas. and in the supreme court, and fees of arguing to the court or jury, or both, as 
the case may be. 

When the plaintiff does not prevail, the counsel or attorney is to charge the sums 
paid in the prosecution of the suit, and term fees, double the amount chargeable as 
term fees in the common pleas, and also the fees of arguing the cause either to the 
court or jury. or both, as the case may be. 

Defendant's counsel or attorney. When the defendant prevails, the counsel or attor- 
ney is to charge the bill of costs and the fees for arguing the cause to the court or jury, 
or both, as the case may be, and term fees double the amount chargeable in the court 
of common pleas. 

When the costs cannot be obtained from the plaintiff, the defendant's counsel may 
charge the bill of costs and arguing fee only, or the term fees and arguing fees only, at 
his discretion. 
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When the defendant does not prevail, the counsel or attorney is to charge term fees 
double the amount chargeable as term fees in the common pleas, and instead of term 
fee, the fees of arguing at the term when argument is had. 

For arguing a cause to the jury in the supreme judicial court, for plaintiff or defend- 
ant, not less than $20; for arguing a question to the court, for plaintiff or defendant, 
not less than $20; but when the matter in dispute does not exceed 100 dollars in 
value, the counsel shall charge tor arguing the cause what they shall deem a reasona- 
ble compensation ; for divorce, for naturalization, for process of partition, not less 
than #20, exclusive of clerk's dues. 

References, &c. In all arbitrations, and in references entered into in the supreme 
judicial court and court of common pleas, and rules entered into before a justice of the 
peace, the a is to be regulated according to the rate of fees established as 
to the courts of common pleas and the supreme court, as to arguing cases ; and for the 
advice and preparation for the hearing, a reasonable charge to be made, according to 
the spirit of these rules. 

After the term when a cause is referred, and before the term when the report is 
made, the counsel or attorney of the plaintiff, and the counsel or the attorney of the 
defendant, shall charge half term fees only. 

Collecting money. For attention and responsibility of the attorney or counsel in ef- 
fecting a settlement with the debtor before judgment, and obtaining the money due, 
or for obtaining execution and committing the same to a proper officer, and receiving 
the money from him or from the debtor, and paying the same over to the creditor, 
when the amount does not exceed one thousand dollars, a commission of two and one 
half per cent. is to be charged, and for every hundred dollars above one thousand dol- 
lars, a commission of one dollar. 

When mortgaged premises are sued for, and the money is paid, the like rate of com- 
mission is to be charged ; but if the demandant receives his writ to take possession, or 
when the judgment recovered is to be satisfied by a levy on real estate, a reasonable 
compensation shall be charged and received. 

If the plaintiff thinks fit to take the execution from the attorney or counsel, and dis- 
poses of the same himself, he shall be charged and required to pay the same pe: cent- 
age as if the attorney had collected the money, or done other duty as to the execution, 
which would entitle him to a commission, according to the foregoing provisions. 

Where money is collected for a client, who lives out of the commonwealth, a com- 
mission of three per cent. shall be charged to him upon the amount received. 

When the plaintiff cannot obtain any benefit from his suit, the counsel or attorney 
may charge the bill of costs only. 

These rules are intended to establish the lowest compensation, and not to restrict 
gentlemen from taking higher compensation in cases of difficulty or magnitude ; and 
these rules are not to apply to cases not exceeding twenty dollars. 


Oxsituary Notices. Died, in Hillsborough, New Hampshire, on the 17th of 
October, ALBERT Baker, Esq., aged 31. He was born in Bow, N.H., and was 
graduated at Dartmouth College in 1834. He commenced the study of law with 
Hon. Franklin Pierce, in Hillsborough, but passed the last year of his novitiate 
in the office of Hon. Richard Fletcher, in Boston. He commenced practice at 
Hillsborough, in 1837, and was elected a member of the state legislature in 
1839-— 1840— 1841. Asa lawyer, he was industrious; as a politician, he was 
ardent and uncompromising, and was regarded as a young man of great 
promise. 


In Arkansas, in September last, Hon. B.G. Tenny. He was a native of 
Massachusetts, and was graduated at Dartmouth College, in the same class with 
Hon. Rufus Choate, the present distinguished senator from Massachusetts, with 
whom he was a room-mate. Mr. Tenny went to Louisiana, about the year 
1823, and settled in Vidalia, where he practised law for many years with great 
success. For several years he represented the district in the state senate. In 
October, 1840, on the decease of Judge Davis, he was elevated to the bench, 
which office he filled with great credit and to the general satisfaction of the cit- 
izens of the district. A decision of his in June last, in a suit for a separate 
maintenance, brought by a Mrs. Rowley, being in her favor, her husband took 
umbrage and sent Judge Tenny a challenge. The challenge was accepted, and 
the parties met near the line, in Arkansas. A correspondent of the Salem 
(Mass.) Gazette says, the parties “ were placed at sixty paces, each armed with 
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a rifle, a brace of pistols, and a bowie knife; at the word they were to advance 
towards each other and fire at discretion — the rifles failing in effect, resort was 
to be had to pistols — both failing, the bowie knives were to be used. Rowley 
advanced several paces towards the judge, took deliberate aim, and at his first 
fire the ball entered the judge’s right side, immediately below the nipple, and 
passed through his body; he fell, and merely said to S. S. Prentiss, his second, 
‘lam dying, good-by.” The judge’s rifle was not raised, nor did he advance ; 
he went to the ground with a determination to ‘stand a shot,’ believing that if 
it failed Rowley would be satisfied.” The melancholy circumstances of Judge 
Tenny’s death receives additional interest from a fact within onr knowledge, 
which has not yet been published. On the day before his death he wrote a let- 
ter to his brother in Charlestown, Mass., in which he stated he was to fight a 
duel the next day, that he had been pressed into the affair by circumstances be- 
yond his control, and that it was a thing he could not avoid, as he had already 
done every thing to satisfy his antagonist, consistent with honor. He inclosed 
his will, and gave general directions to his brother in case of his death. The 
next mail brought a letier from his second, S. S. Prentiss, containing the melan- 
choly intelligence of his death! At a meeting of the members of the bar, 
held at Concordia, the following resolutions were passed: Resolved, That we 
deeply deplore the loss of our late district judge, the Hon. B.G. Tenny. Our 
state has been deprived of one of her best and most esteemed citizens; society 
of a gentleman, bland, kind, and the most courteous; and the bench one of its 
brightest ornaments. Concordia must mourn and weep over his name, for her 
ablest son has departed, ere the honors she had in store for him had encircled 
his brow. He has stood forth her friend in the council of the state, and returned 
to her bosom to dispense justice to her children, and though his career has been 
thus prematurely arrested, his honor as a gentleman, his impartiality as a judge, 
and his integrity as a man, remain pure and unsullied. Resolved, That, as a 
mark of our regret for his loss, we wear the usual badge of mourning for thirty 
days. 


In Boston, on the 6th of October, Hon. Grorce Brake, aged 72. He was 
born at Hardwick, Massachusetts, in 1769. He entered the sophomore class at 
Harvard college in 1786,and was graduated in 1789. He commenced the study 
of the law in the office of his brother-in-law, William Caldwell, Esq. of Rut- 
land, in the county of Worcester, where he pursued his professional studies for 
nearly two years, after the expiration of which time he entered as a student the 
office of Governor Sullivan, at Boston, and under his auspices was admitted to 
the bar in 1794. He commenced the practice of his profession in that year, at 
Newburyport, as a junior partner, in the office of Hon. Dudiey Atkins Tyng, 
formerly reporter of the decisions of the supreme judicial court, but in the course 
of about one year afterwards he removed from thence and opened an office in 
Boston, where he ever afterwards resided. He was appointed attorney of the 
United States for the district of Massachusetts in 1801, at which time he was a 
member of the house of representatives. He resigned his seat in the summer 
session of that year, having received his appointment after his election to the 
house. He had heen at the bar but seven years when he was invited to accept 
this very responsible office, which he filled with great ability for nearly twenty- 
seven successive years, and left it at the expiration of the term in 1829, on the 
accession of Gen. Jackson to the presidency. In that year he was again elected 
to a seat in the house of representatives, and re-elected till 1833, when he was 
chosen a member of the state senate, and again elected in 1834. For the four 
succeeding years he was a member of the house, and in 1839 again took his 
seat in the senate. In the winter of that year he met with a serious accident, 
(the fracture of a limb,) which confined him to his house for the most part of the 
time till his decease. His chief distinction was acquired at the bar, as a public 
officer. In criminal cases, particularly, he was eminent for bis learning, dis- 
crimination, clear argument, and power with the jury. His forensic powers 
were of a very high order, as was og tag known and recognised. In the 
legislature, although sixty years of age when he re-entered it, he was distin- 


guished for his ability in debate upon all questions of public interest. The 
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soundness of his views, and his power of enforcing them, were generally felt 
and appreciated. The propriety and elegance of his diction, and his eloquence 
and fervor in debate, often excited admiration, even when his physical energies 
became somewhat impaired. He was deeply interested in political topics, and 
always participated in debates with which they were connected. His only com- 
positions have been merely miscellaneous, such as political and speculative 
essays in the public gazettes, orations, Washington eulogy, speeches in the gen- 
eral court and elsewhere, together with divers published arguments in capital 
and other trials. He was, we believe, for several years associated with his 
brother Francis, in supporting the National A2gis, published at Worcester, a 
political newspaper of excellent reputation then, as it has been since. He fur- 
nished a considerabie portion of the political articles which ay peared, from time 
to time, in that paper, during the first few years of Mr. Jefferson’s administra- 
tion. His tastes were political, and had the terms of his office permitied him 
to have gone into the national councils, he would unquestionably have been as 
distinguished as a statesman as he was at the bar. In intellectual qualities he 
had few superiors. His general reading was extensive ; his information on all 
topics of public interest always at command; his literary attainments highly 
respectable, and his powers of illustration remarkable. He was a gentlemar of 
excellent feelings, and possessed of a high sense of honor. For the above notice 
of the deceased we are indebted to the Hingham Patriot. 


Irish Exvoquence. It is often supposed, that despatch of business is hindered 
in the Irish courts by ill-timed declamation. A late English writer in ridicule 
of the idea, gives the first speech a friend of his heard on entering the courts in 
Dub!in, which is surely not open to the charge of extravagant eloquence : — 
“ Your lordships perceive that we stand here as our grandmother’s administra- 
tor de bonis non, and really, my lords, it does strike me that it would be a mon- 
strous thing to say, that a party can now come in, in the very teeth of an act of 
parliament, and actually turn us round, under color of hanging us up on the 
foot of a contract made behind our backs.” 


Conveyancinc. The following originally appeared in Henry Phillips’s Pur- 
chaser’s Pattern. The advice needs no recommendation. 


First, see the land which thou intend’st to buy 
Within the seller's title clear doth lie; 

And that no woman to it doth lay claim, 

By dowrie, jointure, or some other name, 

That it may cumber. Know if bond or free 
The tenure stand, and that from each feoffee 
It be released. That the seller be so old 

That he may lawful sell, thou lawful hold. 
Have special care that it not mortgaged be, 
Nor be entailed on posterity ; 

That if it stand in statute, bound or no, 

Be well advised what quit-rent out must go: 
What custom-service hath been done of old 
By those who formerly the same did hold ; 
And if a wedded woman put to sale, 

Deal not with her unless she bring her male, 
For she doth under covert baron go, 

Although sometimes some traffic so, (you know.) 


Thy bargain being made, and all this done, 
Take special care to make thy charter run 
To thee, thine heirs, executors, assigns, 
For that beyond thy life securely binds. 
These things pre-known and done, you may prevent 
Those things rash buyers many time repent ; 

And yet, when as you have done all you can, 

If you ‘ll be sure, deal with an HONEST MAN. 
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MONTHLY LIST OF INSOLVENTS. 


Boston. 
Alker, Thomas, 
Doe, Elijah, 
Austin, Henry, Housewright. 
Barnes, Joseph W. Furniture dealer. 
Birdsall, Edward M.Housewright. 
Bruce, George. Trader. 
Chaney, Joseph B. Carpenter. 
Eastman, Wm. H. 

(Eastman, Brother & Co.) 

Huber, Peter, Tailor. 
Lincoln, Alex’r. 8S. Gentleman. 
Proctor, Azaria, Innkeeper. 
Roberts, Chas. A. Trader. 
Symonds, John H. Hairdresser. 
Whitney, Ephr. W. Trader. 


} Stable keepers. 


Wright, Epharim, Trader. 
Becket. 
Harris Elijah D. Yeoman. 


Chaffee, Nathan M. 
Bedford. 

Fuller, Henry H. Equestrian. 
Billerica. 

Cowdey, Joseph R. Cordwainer. 
Charlestown. 

Briant, Chas. M. Carpenter. 

Giles, John B. Marble polisher. 


Cambridge. 

Stanniford, John, Glassmaker. 
Chelsea. 

Clock, Abram, Yeoman. 
Chester. 


Stebbins, Franklin, Chairmaker. 
(Williams & Stebbins.) 
Dartmouth. 
Turner, Calvin, 
Dorchester. 
Withington, Daniel, Brickmaker. 


Trader. 


Insolvents—New Publications. 
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Dracut. 

Whittier, Oliver, Laborer. 
Duxbury. 

Magoun, William, Harnessmaker. 
Hanson. 


Hawes, Samuel, Jr. Trader. 
(late L. S. Perry & Co.) 


Harwich. 
Underwood, Sidney Bookseller. 
Lee. 
Hall, Jesse, Yeoman. 
Lowell. 
Alger, Daniel, Trader. 
Dudley, Alvin, Carpenter. 
Mace, Samuel F. Cordwainer. 


New Bedford 

Smith, Wm. G. F. Mariner. 
North Bridgewater. 

Buckley, William C. Baker. 


Pittsfield. 

Howard, Welcome S. Merchant. 

Roxbury. 

Green, David, Merchant. 

Springfield. : 
Buckland, Ashbel, Armorer. § 

Townsend. sj 
Lewis, Alexander, € 

Tyringham. 3 
Bishop, Eliad T. Combmaker. 

Weymouth. | x 
Burrell, Thomas J. Merchant. : 
urn. 

Rice, Samuel M. ‘Trader. ( 


Richardson, Saml. S. Trader. 
Worcester. 
Clark, Julius S. 


Elwell, David, 2d, ; Merchants. 


NEW PUBLICATIONS. 


The speeches of Lord Brougham upon questions of public rights, duties and inter- 
ests; with historical introductions, have been reprinted in two handsome octavo vol- 
umes, from the English edition, by Lea & Blanchard of Philadelphia, and are re- 


ceived on sale, in Boston, by Little & Brown. 


The work contains all the most cele- 


brated speeches and forensic arguments of this remarkable man, including his defence 

of Queen Caroline and his speech on Law Reform. His notes and illustrations are in 
the highest degree instructive, and not seldom amusing. The work, which is afforded ‘4 
at a moderate price, commends itself to all classes of readers. 


We have received the first part of the ninth volume of the New Hampshire Re- 


ports. 


It contains the cases from the December Term 1837, to the July Term 1833. 


The nineteenth volume of Pickering’s Reports has been published, which completes 
the series down to the twenty-third volume, which is in press, 
The first part of Mr. Metcalf’s second volume is published. 





